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Subject:     PROMULGATION  OF  STANDARDS  OF  JUDICIAL  PRACTICE 

Administrative  Regulation  No.  2-84  is  hereby  promulgated 
as  follows,  to  be  effective  forthwith: 

The  provisions  of  the  Standards  of  Judicial  Practice  appli- 
cable to  Small  Claims  are  promulgated  herewith  for  use  in  the 
District  Court. 


It  gives  me  special  pleasure  to  promulgate  this  volume  of 
District  Court  standards  covering  small  claims  procedure.  This 
is  an  area  where  consumerism  and  court  procedure  often  meet, 
and  where  the  court  must  attempt  to  specially  fulfill  its  twin 
obligations  of  doing  justice  and  insuring  that  the  appearance 
of  justice  is  preserved.     The  absence  of  counsel  and  the  sin- 
cerity and  faith  with  which  parties  often  prosecute  their  posi- 
tions can  make  fulfillment  of  these  obligations  particularly 
difficult  in  small  claims  cases.     It  is  to  help  guide  the  court 
in  its  difficult  task  that  these  standards  are  dedicated. 

Students  of  the  small  claims  process  in  Massachusetts  will 
be  aware  of  the  long  history  of  this  document.     It  dates  from 
1975,  when  the  Committee  on  Small  Claims  began  work  on  this 
project.     A  completed  draft  of  the  standards  was  produced  as 
far  back  as  1977.     Special  recognition  is  due  Judith  A.  Cowin, 
then  Legal  Counsel  in  the  Administrative  Office  of  the  District 
Court,  who  worked  with  the  committee  and  who  was  largely 
responsible  for  the  draftsmanship  in  the  original  text. 


SAMUEL  E.  ZOLIr 
Chief  Justice 
District  Court 


Promulgated:     July  17,  1984 
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Upon  completion  of  that  text  it  was  decided  to  delay  pro- 
mulgation until  the  small  claims  rules  and  forms  could  also  be 
reviewed.     There  then  developed,  under  the  leadership  of  the  Chief 
Administrative  Justice,  a  Trial  Court-wide  effort  to  develop 
rules  and  forms  that  would  be  commonly  applicable  to  all  Trial 
Court  departments  with  jurisdiction  over  small  claims.  The 
result  of  this  effort,  after  much  hard  work  by  many  parties, 
was  the  Trial  Court  Uniform  Small  Claims  Rules  and  the  uniform 
"Statement  of  Small  Claim  and  Notice  of  Trial"  and  "Small  Claims 
Docket"  forms. 

A  comprehensive  guide  to  small  claims  procedure  was  still 
necessary,  however,  and  so  the  Committee  on  Small  Claims  went 
back  to  work  on  the  standards,  redrafting  and  updating  them  to 
accommodate  the  changes  in  the  rules  and  forms.     These  standards 
are  the  result. 

Although  the  standards  have  been  much  longer  in  prepara- 
tion than  originally  anticipated,  deferring  their  completion 
until  promulgation  of  uniform  rules  and  forms  was,  in  retro- 
spect, the  best  approach,  since,  with  the  promulgation  of  these 
standards,  the  District  Court  now  enjoys  one  of  the  most  modern 
and  responsive  small  claims  procedures. 

I  want  to  offer  my  special  thanks  to  the  chairperson  of 
the  Committee  on  Small  Claims,  Hon.  James  W.  Dolan  of  the 
Dorchester  District  Court,  and  to  the  present  members  of  the 
committee — Hon.  Dennis  L.  Collari,  Hon.  Robert  J.  Donelan,  Hon. 
James  W.  Killam  III  and  Clerk-Magistrate  Donald  M.  Stapleton — 
most  of  whom  at  one  time  or  another  doubted  whether  this  docu- 
ment would  ever  see  the  light  of  day.     Thanks  are  also  due 
Michael  J.  Shea,  present  Legal  Counsel  in  the  Administrative 
Office,  whose  drafting  skill  has  helped  make  these  standards 
comprehensive  and  yet  easily  readable. 

Many  others  also  are  due  special  thanks,  including  former 
committee  members  Theodore  J.  Zaborski,  former  Assistant  Clerk, 
Roxbury  District  Court;  Frank  J.  Fitzwilliam,  former  Assistant 
Clerk  for  Civil  Business,  Boston  Municipal  Court;  and  Bruce  A. 
Singal,  former  Executive  Secretary,  Massachusetts  Consumers 
Council;  the  Judges,  Clerk-Magistrates  and  other  personnel  of 
the  Dorchester,  Newton  and  Salem  District  Courts  who  partici- 
pated in  a  1978  small  claims  experiment  on  the  enforcement  of 
small  claims  judgments,  the  fruit  of  whose  experience  is  re- 
flected in  the  rules,  forms  and  standards;  and  the  many  small 
claims,  consumer  and  public  interest  groups  whose  comments  on 
various  drafts  of  the  standards  were  extremely  helpful  in  iden- 
tifying and  resolving  particular  issues. 

While  not  mandatory  in  application  in  the  sense  of  rules, 
this  volume  of  Standards  of  Judicial  Practice,  as  all  previous 
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volumes,  represent  a  qualitative  consensus  as  to  the  various 
aspects  of  small  claims  proceedings  dealt  with.     As  such,  each 
court  should  strive  for  compliance  with  the  standards  and 
should  treat  them  as  a  statement  of  desirable  practice  which 
should  be  departed  from  only  with  good  reason.     In  addition, 
many  references  are  made  throughout  the  standards  to  provisions 
of  statutory  and  case  law,  which,  of  course,  must  be  observed. 

The  standards  may  be  amended  from  time  to  time.  Your 
comments  and  suggestions  on  how  they  may  be  improved  and  on 
particular  practices  which  should  be  recommended  therein  should 
be  sent  to  the  Administrative  Office  or  to  Hon.  James  W.  Dolan. 
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1:00  Purpose  of  the  Standards.  THESE  STANDARDS  REPRESENT 
RECOMMENDED  PRACTICES  FOR  THE  SMALL  CLAIMS  PROCEDURE  IN  THE 
DISTRICT  COURT. 


COMMENTARY 

From  the  early  days  of  Plymouth  Colony,  Massachusetts 
justices  of  the  peace  exercised  a  civil  jurisdiction  akin  to 
present  small  claims  practice.  But  in  the  late  nineteenth 
century  growing  public  distrust  of  the  institution  developed, 
spurred  by  the  lack  of  legal  training  of  many  incumbents  and  a 
fee  system  that  encouraged  judgments  in  favor  of  claimants. 
Special  Project,  Judicial  Reform  at  the  Lowest  Level:  A  Model 
Statute.,  for  Small  Claims  Courts,  28  Vand.  L.  Rev.  711,  716-719 
(1975)  . 

As  in  many  areas,  reform  was  led  by  Harvard  Law  School 
Professor  Roscoe  Pound,  who  proposed  in  a  1913  article  an  outline 
of  what  we  recognize  as  small  claims  procedure.  Pound,  The 
Administration  of  Justice  in  the  Modern  City,  26  Harv.  L.  Rev. 
302,  315-321  (1913).  Pound  and  other  reformers  were  inspired  in 
part  by  the  successful  Scandinavian  courts  of  conciliation  in 
operation  since  the  late  eighteenth  century.  See  Ostenfeld, 
Danish  Courts  of  Conciliation,  9  A. B.A.J.  747  (1923);  Grevstad, 
Courts  of  Conciliation,  68  Atlantic  Monthly  401   (1891) . 

The  first  American  small  claims  sessions  were  established  by 
court  rule  in  Cleveland  in  1913.  See  Dempsey,  Conciliation  in  the 
City  of  Cleveland,  9  A. B.A.J.  749  (1923).  In  1920,  Massachusetts 
(by  St.  1920,  c.  553)  led  the  nation  in  adopting  a  statewide 
small  claims  procedure.     As  the  drafters  of  the  statute  wrote, 

[T]he  strongest  evidence  is  to  be  found  in  the 
consideration  of  the  matter  as  a  question  of  practical 
common  sense   ....    The   substantial   point  which  the 


"J.P. "  was  cynically  alleged  to  stand  for  "Judgment  for 
the  Plaintiff."  _Id. ,  citing  R.  H.  Smith,  Justice  and  the  Poor  42 
(3d  ed.  1924)  .  Reginald  Heber  Smith  had  been  counsel  for  the 
Boston  Legal  Aid  Society,  and  his  report  was  the  primary  impetus 
for  the  development  of  small  claims  procedure  in  Massachusetts. 
Report  of  the  Judicature  Commission  10,   1920  House  Doc.  No.  597. 
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Commission  believes  to  be  established  ...  is  that,  as 
a  practical  matter  in  many  cases  involving  small 
amounts/  the  delay  incident  in  the  service  of  process 
and  in  the  present  entry  fee,  and  the  expense  of  an 
attorney  result  in  a  failure  of  justice  simply  because 
the  parties  have  not  the  money  to  pay  what  is  required 
in  the  litigation  of  these  matters. 

This  is  not  a  healthy  state  of  affairs  in  any 
community  ....  Is  it  fair  that  a  man  who  has  a  small 
claim  .  .  .  should  be  under  the  necessity  of  paying  out 
as  much  or  more  than  the  amount  of  his  claim  in  order 
to  present  the  matter  to  the  court? 

[T]he  fact  remains  that  the  judicial 
machinery  fails  to  provide  a  fair  opportunity  in  many 
small  cases. 

Report  of  the  Judicature  Commission  10-11,  1920  House  Doc.  No. 
597.  The  stated  goal  of  Massachusetts  small  claims  procedure  is 
to  provide  a  simple,  prompt,  informal  and  inexpensive  mechanism 
for  the  resolution  of  monetary  disputes  in  which  damages  do  not 
exceed  a  specific  dollar  value.  G.L.  c.  218,  s.  21;  McLaughlin 
v.  Levenbaum,  248  Mass.  170,  175-176,  142  N.E.  906,  908  (1924). 
Too  often,  however,  difficulties  in  filing  a  claim,  confusion 
about  court  procedures,  the  presence  of  many  commercial 
plaintiffs,  the  problem  of  defaulting  defendants,  and  hurdles  in 
satisfying  judgments  may  frustrate  the  lay  claimant  whom  the 
small  claims  procedure  was  designed  to  serve.  See  Comment, 
Chamber  of  Commerce  of  the  U.S.,  Model  Consumer  Justice  Act,  s. 
1.2  (1976),  reprinted  in  Joseph  &  Friedman,  Consumer  Redress 
through  the  Small  Claims  Court:  A  Proposed  Model  Consumer  Justice 
Act,  18  B.  C.  Comm.  &  Indus.  L.  Rev.  839  (1977) .  Congress  itself 
has  found  that  "for  the  majority  of  Americans,  mechanisms  for  the 
resolution  of  minor  disputes  are  largely  unavailable, 
inaccessible,  ineffective,  expensive,  or  unfair."  Dispute 
Resolution  Act  of  1980,  P.L.   96-190,   28  U.S.C.  App.  s.  2(1). 

Systemic  problems  will  continue  to  be  the  focus  of  proposals 
for  legislative  and  rules  changes.  See  for  example,  Yngvesson  & 
Hennessey,  Small  Claims,  Complex  Disputes:  A  Review  of  the  Small 
Claims  Literature,  9  Law  &  Soc.  Rev.  219  (1975);  D.  Gould,  Staff 
Report  on  the  Small  Claims  Courts  (National  Institute  for 
Consumer  Justice,  Aug.  15,  1972);  Small  Claims  Study  Group, 
Center  for  Auto  Safety,  Little  Injustices:  Small  Claims  Courts 
and  the  American  Consumer  (1972);  Note,  Small  Claims  Court: 
Reform  Revisited,  5  Colum.  J.  L.  &  Soc.  Probs.  47  (1969).  See 
also  the  collection  of  articles  on  small  claims  courts,  with  an 
introduction  by  Hon.  Francis  J.  Larkin,  in  16  The  Judge's 
Journal,  Fall  1977,  at  9. 
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Despite  these  problems,  the  National  Center  for  State  Courts, 
after  a  two-year  study  of  fifteen  small  claims  courts  nationwide, 
has  found  their  state  of  health  "quite  good."  Weller  &  Ruhnka, 
Small  Claims  Courts:  Operations  and  Prospects,  2  State  Ct.  J., 
Winter  1978,  at  6,  41.  See  also  J.C.  Ruhnka  &  S.  Weller  with  J. A. 
Martin,  Small  Claims  Courts:  A  National  Examination  (National 
Center  for  State  Courts,  1978) .  Though  many  problems  of  the 
existing  system  are  beyond  the  immediate  control  of  individual 
Judges  and  court  personnel,  they  may  partly  result  from 
institutional  factors  within  the  control  of  local  courts.  Some 
are  caused  simply  by  underestimation  of  the  importance  of  small 
claims  procedure. 

Special  demands  are  made  on  a  Judge  sitting  in  the  small 
claims  session  because  the  parties  are  normally  unrepresented  by 
attorneys.  The  Judge  must  be  especially  sensitive  that  "people, 
not  cases"  are  the  focus  of  the  proceedings,  but  must  still 
provide  full  due  process  rights  to  each  side  and  be  person-blind 
in  rendering  decision.  To  some  extent,  this  may  require  shifts 
in  the  Judge's  role  as  well  as  in  technique.  More  than  in  other 
matters,  the  Judge  may  be  required  to  assume  an  active, 
inquisitorial  role  to  determine  the  truth  of  the  claim,  and  yet 
must  not  be  or  appear  partisan.  Some  discomfort  may  arise  in 
balancing  the  tension  among  these  functions  in  individual  cases. 
And  yet  the  needed  skill  is  at  root  the  same  sensitivity  so 
uniquely  necessary,  and  so  frequently  witnessed,  in  all  the 
variety  of  District  Court  judging.  In  the  words  of  former  Chief 
Justice  Franklin  N.  Flaschner: 

If  these  are  the  people's  Courts,  the  people  should 
be  neither  ignorant  of  them  nor  afraid  of  them.  Even 
the  District  Courts,  the  so-called  "community  courts," 
are  too  much  the  symbols  of  intimidation.  Granted, 
involuntary  appearances  and  court  experiences  generally 
may  be  expected  to  induce  apprehensions  in  people. 
This  is  all  the  more  reason  to  do  everything  possible 
to  open  up  the  Courts  and  their  proceedings  to  the 
people  and  to  make  real  efforts  to  explain  the  judicial 
system  to  the  people  .... 

The  judge's  concern  for  people  becomes  paramount 
and  this  needs  to  be  an  enlightened  concern.  If  the 
judge  desires  to  be  concerned  only  about  intellectual 
questions  or  questions  of  broad  social  and  economic 
policy,  then  he  should  not  be  sitting  on  a  District 
Court  bench  .... 

Indispensable  to  performing  this  function  is 
communication,  and  the  principal  communicator  on  behalf 
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of  the  Court  is  the  trial  judge  ....  It  is  extremely 
difficult  to  acquire  just  the  right  technique  in 
courtroom  communications,  particularly  in  explaining 
the  Court's  actions  to  defendants  or  witnesses.  There 
can  be  no  manual  on  this  function  because  it  is  largely 
a  product  of  each  judge's  personality  and  the 
discretion  he  wishes  to  use  in  the  particular 
situation.  However,  the  trial  judge  must  be  sensitive 
to  his  responsibilities  in  this  regard  and  consciously 
work  on  the  improvement  of  his  technique. 

Flaschner,  The  District  Courts  of  Massachusetts:  The  Office  of 
Chief  Justice  and  Five  Precepts  of  Judicial  Administration,  5  8 
Mass.  L.  Q.   115,   120-124  (1973). 

These  Standards  include  both  structural  and  procedural  guidelines 
in  an  effort  to  simplify  small  claims  procedure,  reduce  time 
spent  in  court,  facilitate  satisfaction  of  judgments,  and 
emphasize  the  importance  of  small  claims  procedure  to  court 
personnel . 

These  Standards  do  not,  of  course,  alter  the  authority  of  small 
claims  sessions  as  set  forth  in  G.L.  c.  218,  ss.  21-25 
(reproduced  in  Appendix  A)  and  the  rules  adopted  pursuant 
thereto.  Rather,  they  represent  a  suggested  molding  of  the 
practices  developed  under  that  authority,  in  light  of  the  goals 
of  small  claims  procedure  and  successful  innovations  in 
individual  divisions  throughout  the  District  Court. 

It  is  hoped  that  implementation  of  these  Standards  will: 

(1)  increase  the  efficiency  and  effectiveness  of  the  small  claims 
procedure; 

(2)  improve  the  process  by  which  small  claims  judgments  are 
satisfied; 

(3)  make  small  claims  procedure  more  accessible; 

(4)  expand  community  awareness  and  understanding  of  the  small 
claims  process. 

References  in  these  Standards  to  the  Uniform  Small  Claims  Rules 
are  to  the  ten  rules  issued  as  Trial  Court  Rule  III  by  the  Chief 
Administrative  Justice  of  the  Trial  Court.  These  were  promulgated 
by  the  Supreme  Judicial  Court  on  February  14,  1983  to  be 
effective  September  1,  1983.  These  rules  are  reproduced  as 
Appendix  B. 

Please  note  that  the  District/Municipal  Courts  Rules  of  Civil 
Procedure  are  inapplicable  to  small  claims.  Dist./Mun.  Cts.  R. 
Civ.  P.  81 (a) . 
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2:00  Organization  of  the  Clerk-Magistrate's  Office,  EACH 
DISTRICT  COURT  SHOULD  ESTABLISH  A  WELL-MARKED ,  SEPARATE  SMALL 
CLAIMS  SECTION,  PHYSICALLY  DISTINCT,  IF  POSSIBLE,  PROM  OTHER 
CIVIL  AND  CRIMINAL  SECTIONS  OF  THE  CLERK-MAGISTRATE'S  OFFICE. 


COMMENTARY 

The  Clerk-Magistrate's  office  is  the  first  point  of  contact 
with  the  courts  for  those  who  use  the  small  claims  procedure. 
Therefore  the  atmosphere  and  the  responsiveness  there  is 
crucial.  This  can  be  greatly  aided  by  locating  the  personnel 
responsible  for  processing  small  claims  actions  in  office  space 
apart  from  the  civil  and  criminal  sections,  if  at  all  possible. 
This  physical  remove  from  the  traffic  of  other  court  operations 
should  be  coupled  with  a  more  relaxed  and  informal  manner  than 
may  be  possible  in  other  sections. 

The  importance  of  such  an  atmosphere  cannot  be  overstated. 
Those  of  us  who  work  daily  with  court  terminology  and  deal 
primarily  with  members  of  the  bar  and  law  enforcement  personnel 
can  easily  forget  the  confusion,  uncertainty  and  uneasiness  a 
first  experience  with  it  evokes  for  most  lay  litigants.  The 
terror  of  it  was  all  too  accurately  satirized  by  Rabelais: 

I  view  and  review,  read  and  re-read,  ponder,  weigh, 
thumb  and  digest  the  bills  of  complaint,  subpoenas, 
appearance  by  proxy,  reports  of  hearings, 
investigations,  instruments  of  deposition,  petitions, 
articles  of  evidence,  allegations,  rejoinders, 
rebuttals,  requests,  inquests,  surrejoinders, 
surrebuttals ,  confirmation  of  former  testimony,  acts, 
writs,  bulls,  exceptions  taken,  grievances,  objections, 
counter-objections  .  .  .  confrontation  of  witnesses  and 
accused;  confrontation  of  the  various  co-accused  .  .  . 
certificates,  libels  and  apostoles  requesting  the  judge 
to  refer  the  case  to  another  court  .  .  .  letters  of 
attorney;  royal  letters;  instruments  of  compulsion, 
forcing  a  clerk  to  produce  a  document 
declinatories ,  questioning  the  court's  competence  .  .  . 
anticipatories ,  arguing  the  opponent's  probable  plea  . 
.  .  references  to  other  jurisdictions  .  .  .  returns  of 
cases  to  the  judges  that  had  referred  them 
conclusions,     accessory     contestations,  appointments, 
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appeals,  confessions,  notifications  or  executions  of 
sentence  .  .  .  and  all  other  such  spiceries  and 
sweetmeats  .... 

F.  Rabelais,  Gargantua  and  Pantagruel. 

In  those  courts  where  funds  and  facilities  permit,  a  separate 
room  for  the  small  claims  section,  apart  from  the  main 
Clerk-Magistrate's  office,  is  suggested.  In  most  other  courts 
the  small  claims  section  can  probably  be  best  set  off  by  means  of 
a  partition.  Whatever  structure  is  used,  signs  clearly 
indicating  the  location  of  the  small  claims  section  should  be 
conspicuously  posted  near  the  courthouse  door  and  elsewhere,  as 
needed.  Within  the  Clerk-Magistrate's  office,  small  claims 
litigants  should  not  have  a  lengthy  wait  at  a  front  counter,  only 
to  be  referred  elsewhere.     This  can  often  be  avoided  with  signs. 

In  those  courts  that  successfully  employ  a  single  counter 
person  to  furnish  general  information  and  forms,  that  employee 
may  be  utilized  to  distribute  small  claims  forms  as  well.  But 
small  claims  litigants  should  be  referred  to  someone  in  the  small 
claims  section  for  any  but  the  simplest  questions.  The  hurried 
atmosphere  of  a  front  counter  is  only  likely  to  increase  the 
confusion  and  frustration  of  a  lay  litigant  who  may  not  yet  know 
what  a  "plaintiff  is. 


• 
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2:01  Specialized  Personnel.  THE  SMALL  CLAIMS  SECTION  SHOULD 
BE  SUPERVISED  BY  AN  ASSISTANT  CLERK  AND  STAFFED  BY  SPECIALLY 
DESIGNATED  CLERICAL  PERSONNEL  WHERE  POSSIBLE. 


COMMENTARY 

Where  numbers  of  personnel  permit,  one  Assistant  Clerk  should 
be  given  administrative  responsibility  for  the  operation  of  the 
small  claims  section.  This  person  is  referred  to  hereafter  as 
the  small  claims  assistant  clerk.  He  or  she  should  supervise  any 
clerical  personnel  involved  in  small  claims  matters,  and  oversee 
the  general  processing  of  small  claims.  The  small  claims 
assistant  clerk  should  normally  be  the  courtroom  clerk  for  the 
small  claims  session. 

In  those  courts  with  available  funds  and  sufficient  small 
claims  business,  one  or  more  clerical  employees  should  be 
designated  to  work,  to  the  extent  possible,  solely  with  small 
claims  matters.  In  addition  to  assisting  the  small  claims 
assistant  clerk  in  the  office  and  in  the  small  claims  session, 
such  employees  may  be  utilized  to  take  a  view  upon  request  of  the 
Judge,  to  help  the  progress  of  the  payment  procedure  outlined  in 
Standard  8:01,  to  structure  experiments  in  scheduling  small 
claims  sessions   (see  Standard  3:05),  etc. 

In  those  courts  with  insufficient  small  claims  business  to 
justify  a  clerical  employee  assigned  solely  to  small  claims,  the 
responsibility  for  dealing  with  personal  and  telephone  inquiries 
about  small  claims  should  be  delegated  to  a  specific  employee 
whenever  possible.  This  serves  the  complementary  goals  of 
encouraging  continuity  of  contact  for  the  litigant  and  developing 
expertise  in  small  claims  within  the  office. 

A  second  clerical  employee  should  be  trained  in  small  claims 
rules  and  local  practices,  in  order  to  serve  as  a  backup  in  the 
absence  of  the  primary  small  claims  clerical  employee. 

Either  the  small  claims  assistant  clerk  or  small  claims 
clerical  personnel  should  assist  in  the  completion  of  a  debtor's 
financial  statement,  when  such  statements  are  necessary.  See 
Standards  7:02  and  7:03.  But  to  avoid  any  problems  that  may  arise 
in  the  handling  of  money,  neither  the  small  claims  section  nor 
other  court  personnel  should  accept  any  payments  from  small 
claims  debtors  for  transmittal  to  creditors  unless   the  Judge  has 
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ordered  payment  into  court.     See  Uniform  Small  Claims  Rule  7(d). 

The  small  claims  section  should  maintain  a  publicly  available 
index  of  small  claims  actions,  arranged  alphabetically  by  name  of 
defendant.     (See  the  index  card  in  Appendix  E.) 

Other  court  personnel  should  direct  all  inquiries  and 
complaints  regarding  small  claims  to  the  small  claims  assistant 
clerk  or  his  or  her  staff. 
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2:02  Periodic  Review  of  the  Small  Claims  Procedure.  THE 
PRESIDING  JUSTICE  AND  THE  CLERK-MAGISTRATE  SHOULD  HOLD  PERIODIC 
MEETINGS  TO  REVIEW  THE  OPERATION  OF  THE  SMALL  CLAIMS  PROCESS. 


COMMENTARY 

All  personnel  involved  in  processing  small  claims  should 
attend  these  meetings.  The  agenda  should  include,  among  other 
things,  whether  any  backlog  in  hearings  or  paperwork  is 
developing  and,  if  so,  what  should  be  done  to  alleviate  it;  the 
types  of  complaints  received  from  litigants;  and  whether 
scheduling  changes  for  the  small  claims  session  are  desirable. 
The  small  claims  assistant  clerk  should  develop  the  agenda. 

Some  divisions  presently  have  a  general  operations  committee 
consisting  of  the  Presiding  Justice,  Clerk-Magistrate,  Chief 
Probation  Officer  and  perhaps  others,  which  meets  periodically. 
Other  courts  have  similar  committees  that  meet  ad  hoc  to  consider 
specific  matters  as  the  need  arises.  Where  such  committees 
exist,  they  are  an  appropriate  alternative  forum  for  the  small 
claims  review.  Whatever  mechanism  is  used,  a  means  of 
communication  should  be  established  in  the  courthouse  for  a 
regular  review  of  the  small  claims  process  as  it  is  actually 
functioning  in  the  division.  If  small  claims  clerical  personnel 
are  not  present  at  such  meetings,  a  mechanism  should  be  developed 
to  ensure  their  input.  Because  of  their  familiarity  with  the 
problems  of  the  small  claims  litigant,  they  should  be  encouraged 
to  record  and  report  complaints  and  suggestions  from  litigants, 
as  well  as  their  own  ideas,  so  that  the  fruit  of  this  valuable 
experience  is  not  lost. 

The  necessary  avoidance  of  judicial  ex  parte  contacts  with 
interested  parties  in  specific  cases  should  not  result  in  the 
complete  absence  of  feedback  from  those  with  firsthand  experience 
of  a  court's  small  claims  session.  A  list  of  local  consumer 
agencies  affiliated  with  the  Attorney  General's  Office  is 
included  as  Appendix  L. 

In  reviewing  small  claims  procedures,  particular  care  should 
be  taken  not  to  vary  those  practices  and  forms  that  the  Uniform 
Small  Claims  Rules  intend  to  be  universal  throughout  the  Trial 
Court.  Both  G.L.  c.  218,  ss.  21-25  and  the  Uniform  Rules 
envision  a  simple  procedure  that  citizens  can  learn  about  from 
local  community  groups  or  published  information  without  the  need 
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for  legal  counsel.  In  no  other  area  of  District  Court  practice 
can  the  legislative  goal  be  more  directly  frustrated  by  local 
variations  in  basic  procedures,  forms  and  fees. 

At  the  same  time,  not  all  small  claims  practices  need  be 
standardized,  since  flexibility  too  is  a  goal  of  the  statute  and 
the  rules,  and  local  courts  differ  in  their  needs  and  resources. 
Courts  are  invited  to  share  information  of  their  problems  and 
successes  with  the  District  Court  Administrative  Office  or  the 
members  of  the  Committee  on  Small  Claims,  so  that  general 
troubles  can  be  identified  and  successful  practices  shared. 


( 
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COMMENCING  THE  ACTION 

(Standards  3:00  through  3 
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3:00  Accessibility  of  the  Court.  CODRT  PERSONNEL  SHOULD 
FACILITATE  THE  USE  OF  THE  SMALL  CLAIMS  PROCEDURE  BY  CLAIMANTS  AND 
DEFENDANTS. 


COMMENTARY 

A  Boston  telephone  survey  found  that  75%  of  those  contacted 
did  not  know  of  the  existence  of  small  claims  court.  National 
Institute  for  Consumer  Justice,  Report,  Redress  of  Consumer 
Grievances  13  (1972) .  Lack  of  public  awareness  tends  to  diminish 
the  value  of  small  claims  procedure.  Public  knowledge  of  the 
procedure  can  be  improved  without  great  expense  by  measures  such 
as  a  letter  from  the  Presiding  Justice  to  local  public  service 
agencies  and  public  institutions  describing  the  procedure. 
Divisions  are  encouraged  to  explore  other  means  of  publicizing 
the  small  claims  process  as  much  as  possible  within  budgetary 
limits . 

Conspicuous  signs  should  be  posted  near  courthouse  entrances 
directing  the  small  claims  litigant  to  the  proper  office.  See 
Standard  2:00.  On  days  when  small  claims  sessions  are  held,  signs 
should  clearly  indicate  to  those  entering  the  courthouse  in  which 
courtroom  the  small  claims  session  will  sit. 

Court  personnel  in  the  civil  and  criminal  sections  of  the 
Clerk-Magistrate's  office  should,  in  appropriate  situations, 
suggest  that  a  potential  plaintiff  or  complainant  consider  a 
small  claim  as  a  "simple,  informal  and  inexpensive"  (G.L.  c. 
218,  s.     21)   alternative  dispute  resolution  procedure. 

Court  personnel  should  also  assist  non-English  speaking 
litigants  as  much  as  possible  with  a  small  claim.  If  an 
interpreter  is  not  available  within  the  courthouse,  such 
litigants  should  be  referred  to  appropriate  local  agencies.  Any 
court  that  routinely  deals  with  persons  speaking  only  a 
particular  foreign  language  should  consider  making  available 
translations  of  the  instructions  found  on  the  small  claims  forms 
(see  Appendices  D  and  F)   in  that  language. 

The  small  claims  section  should  post  for  public  reference  a 
copy  of  the  Uniform  Small  Claims  Rules    (Appendix  B) . 
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3:01  Advising  Small  Claims  Litigants.  PERSONNEL  IN  THE 
CLERK-MAGISTRATE'S  OFFICE  SHOULD  PROVIDE  NECESSARY  AND  HELPFUL 
INFORMATION  TO  SMALL  CLAIMS  LITIGANTS  IN  A  PROMPT  AND  COURTEOUS 
MANNER. 


COMMENTARY 

The  only  contact  many  individuals  have  with  the  judicial 
branch  is  their  small  claims  experience.  Accordingly,  their 
attitude  toward  the  entire  court  system  may  depend  on  the  manner 
in  which  they  are  received  by  small  claims  personnel.  Thus,  the 
importance  of  promptness  and  courtesy  in  dealing  with  small 
claims  litigants  cannot  be  overemphasized. 

Because  many  small  claims  arise  from  personal  business 
dealings  that  have  soured,  some  plaintiffs  will  have  high 
emotions  over  their  claim  and  this  may  sometimes  result  in  their 
anger  and  frustration  against  the  defendant  being  transferred  to 
court  personnel.  These  situations  call  for  great  patience  and 
tact.  Techniques  for  defusing  such  confrontations  are  highly 
appropriate  subjects  for  staff  conferences  and  training 
sessions . 

Small  claims  litigants  should  be  promptly  directed  to  the 
small  claims  assistant  clerk  or  small  claims  personnel  or,  in 
their  absence,  to  another  informed  person.  In  smaller  courts  a 
litigant  may  have  to  await  their  return  from  a  court  session. 
Waiting  time  should  be  minimized  if  at  all  possible,  however, 
since  a  plaintiff's  time  at  the  courthouse  may  be  costly  in  terms 
of  time  away  from  work  or  home. 

Where  necessary,  the  small  claims  assistant  clerk  should 
describe  the  procedure  if  time  permits,  or  at  least  direct 
litigants  to  the  general  instructions  on  the  claim  form  (see 
Appendix  D)  and  be  available  for  questions.  Where  there  is  any 
uncertainty,  plaintiffs  should  be  informed  that  they  must  be 
prepared  to  prove  their  case  by  a  fair  preponderance  of  the 
evidence.  They  should  be  reminded  of  the  importance  of  producing 
at  trial  all  witnesses,  documents,  pictures  or  other  evidence  in 
support  of  their  position.  Plaintiffs  should  also  be  made  aware 
that  there  is  no  appeal  from  the  decision  of  the  small  claims 
Judge . 
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Court  personnel  should  assist  parties  with  procedural  aspects 
of  their  small  claims,  but  should  not  advise  as  to  the  merits  of 
a  claim  or  defense  or  its  likelihood  of  success.  Direct 
assistance  should  be  provided  regarding  proper  content  and 
wording  of  claims  and  answers,  in  finding  the  proper  person  and 
address  for  service  of  process,  and  in  scheduling  and  trial 
procedures.  Small  claims  personnel  may  assist  a  potential 
claimant  with  the  wording  of  a  claim  by  explaining  what  is 
required  and  suggesting  examples  of  proper  wording.  Litigants 
may  be  advised  as  to  the  type,  but  not  the  content,  of  evidence. 
Court  personnel  must  be  alert,  however,  to  requests  for  specific 
legal  advice  that  would  improperly  involve  them  in  the  practice 
of  law.  See  R.P.  Wolfe,  Small  Claims  Courts;  Records  Management 
and  Case  Processing  59-62  (National  Center  for  State  Courts, 
1980) . 

Inquiries,  regardless  of  how  numerous,  should  be  answered  in 
a  helpful,  courteous  manner.  Judicial  personnel,  who  are 
intimately  familiar  with  court  practice  and  accustomed  to  dealing 
with  attorneys,  must  make  the  extra  effort  to  appreciate  how 
bewildering  elementary  matters  may  appear  to  non-commercial 
claimants  or  defendants  unfamiliar  with  litigation. 

Small  claims  personnel  may  advise  litigants  that  many  public 
libraries  have  books  on  small  claims  practice.  Consumer 
litigants  may  be  advised  that  assistance  is  available  from  many 
consumer  agencies  and  groups,  including  those  listed  in  Appendix 
L. 

Where  there  are  advance  doubts  about  the  probable 
effectiveness  of  mailed  service,  the  small  claims  assistant  clerk 
or  small  claims  personnel  should  also  advise  the  plaintiff  to 
contact  the  Clerk-Magistrate's  office  before  the  date  of  trial  to 
learn  whether  service  has  been  effected,  in  order  to  avoid  an 
unnecessary  trip  to  the  courthouse.     See  also  Standard  4:04. 


r 


c 


Small  Claims  Standards 
Standard  3:02 


3:02  Statement  of  Small  Claim:  Contents.  ALL  SMALL  CLAIMS 
MUST  BE  FILED  ON  THE  UNIFORM  "STATEMENT  OF  SMALL  CLAIM  AND  NOTICE 
OF  TRIAL"  FORM.  SMALL  CLAIMS  PERSONNEL  SHOULD  ASSIST  THE  CLAIMANT 
IN  COMPLETING  THE  FORM. 


COMMENTARY 

The  small  claims  assistant  clerk  or  small  claims  personnel 
should  advise  the  plaintiff  about  the  type  of  information 
required:  the  full  name  and  address  of  the  defendant;  in  the  case 
of  a  corporate  defendant,  its  full  legal  name  and,  if  known,  the 
name  and  address  of  a  corporate  officer  or  agent  (to  aid  in  the 
enforcement  of  any  payment  order)  ;  in  the  case  of  an 
unincorporated  business,  the  name(s)  of  its  owner (s)  as  well  as 
the  name  under  which  business  is  done;  in  the  case  of  a  trust, 
the  trustee.  Exact  corporate  names  can  be  determined  from  the 
Corporate  Records  Division  of  the  Secretary  of  the  Commonwealth, 
Room  1712,  One  Ashburton  Place,  Boston  MA  02114  ([617]  727-9640). 
The  owner (s)  of  an  unincorporated  business  can  be  learned  from 
the  City  or  Town  Clerk  where  the  company's  offices  are  located. 
Local  consumer  groups  (see  Appendix  L)  will  often  assist  consumer 
plaintiffs  with  this  task. 

The  plaintiff  should  be  helped  to  state  the  claim  "in 
concise,  untechnical  language,  but  with  particularity  and 
comprehensiveness."  Uniform  Small  Claims  Rule  2.  The  plaintiff 
should  be  encouraged  to  make  the  statement  of  claim  specific 
enough  so  that  the  defendant  is  placed  on  fair  notice  as  to  what 
actions  he  or  she  is  required  to  defend,  and  so  that  in  the 
future  it  can  be  determined  what  claims  have  been  adjudicated. 
Individual  courts  may  offer  drafting  assistance  by  utilizing 
checklists  or  other  screening  devices,  but  no  claim  presented  on 
the  uniform  "Statement  of  Small  Claim  and  Notice  of  Trial"  form 
should  be  rejected  because  it  is  not  accompanied  by  any 
locally-developed  "pre-appl ication"  or  supplementary  form. 

A  small  claims  plaintiff  may  not  divide  a  single  claim  into 
multiple  actions.  See  Cousineau  v.  Laramee,  388  Mass.  859,  448 
N.E.2d  756  (1983)  (small  claims  judgment  for  property  damage  bars 
later  civil  suit  for  personal  injuries  arising  from  same 
incident);  Bougioukas  v.  Moore,  58  Mass.  App.  Dec.  74  (N.  Dist. 
1976) (plaintiff  cannot  maintain  simultaneously  a  small  claim  and 
a  civil  suit  based  on  the  same  claim).     However,   the  rule  against 
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claim  splitting  does  not  prevent  a  plaintiff  from  bringing 
multiple  similar  small  claims,  each  within  the  statutory  limit, 
where  the  basis  of  each  is  legally  a  separate  claim.  See 
generally  Boyd  v.  Jamaica  Plain  Co-operative  Bank,  7  Mass.  App. 
Ct.   153,    163-167,    386  N.E.2d  775,    781-783  (1979). 

See  Standard  3:03  as  to  venue  requirements  and  statutory 
recovery  limits  in  the  small  claims  session. 

Because  the  multi-part  form  will  also  serve  as  notice  to  the 
defendant,  the  plaintiff  should  be  reminded  that  all  copies  must 
be  legible. 

Because  the  "Statement  of  Small  Claim  and  Notice  of  Trial" 
form  is  designed  to  be  usable  in  all  departments  and  divisions  of 
the  Trial  Court  with  small  claims  jurisdiction,  local  courts 
should  not  "personalize"  their  stock  copies.  Since  the  cost  of 
printing  is  assumed  centrally  by  the  Trial  Court,  courts  should 
not  hesitate  when  asked  to  distribute  a  reasonable  supply  of 
forms  to  community  organizations  and  large  commercial  plaintiffs 
for  use  in  any  other  Trial  Court  divisions.  This  is  consistent 
with  the  intent  of  the  Uniform  Rules.  Courts  should  anticipate 
such  distributions  in  determining  the  quantity  of  forms  to 
requisition  from  the  printer.  Plaintiffs  should  not  be  charged 
for  copies  of  the  "Statement  of  Small  Claim  and  Notice  of  Trial." 
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3:03  Statement  of  Small  Claim:  Filing.  THE  CLERK-MAGISTRATE'S 
OFFICE  SHOULD  ACCEPT  ALL  CLAIMS  FOR  FILING.  THE  PLAINTIFF  SHOULD 
BE  INFORMED  IF  A  CLAIM  EXCEEDS  THE  STATUTORY  MAXIMUM  OR  IF  VENUE 
IS  IMPROPER.   FILING  BY  MAIL  SHOULD  BE  ENCOURAGED. 


COMMENTARY 

Any  person  of  legal  age  may  file  a  claim  in  his  or  her  own 
name  as  plaintiff.  An  attorney  may  file  a  claim  for  a  client. 
In  the  spirit  of  small  claims  practice,  one  of  a  number  of 
partners  or  joint  plaintiffs  acting  for  all  should  be  permitted 
to  file  a  claim  for  all;  and  an  officer,  manager  or  local  manager 
of  a  corporation  acting  for  the  corporation  should  be  permitted 
to  file  a  claim  for  it.  A  person  who  represents  that  he  or  she 
is  authorized  to  do  so  should  be  permitted  to  file  a  claim  on 
behalf  of  another.  See  Standard  6:05  and  former  Dist./Mun.  Cts. 
Supp.  R.  Civ.  P.  182  (repealed  September  1,  1983).  Any  surrogate 
should  be  noted  on  the  Statement  of  Small  Claim. 

Telephone  callers  inquiring  about  the  initiation  of  a  claim 
may  be  informed  that  a  claim  may  be  filed  by  mail.  See  Uniform 
Small  Claims  Rule  2.  Trips  to  the  courthouse  may  be  inconvenient, 
time-consuming  and  costly  for  litigants  and  should  be  eliminated 
whenever  possible,  unless  personal  assistance  is  required.  Forms 
received  by  the  court  should  not  be  returned  to  the  sender  for 
minor  drafting  faults,  but  only  where  necessary  information  is 
missing  or  there  is  other  serious  deficiency  in  the  Statement  of 
Small  Claim. 

Claims  in  excess  of  the  statutory  limit  may  be  received  but 
the  plaintiff  should  be  informed  that  bringing  the  matter  as  a 
small  claim  will  waive  such  excess.  No  person  should  be 
permitted  to  waive  another's  excess  claim. 

In  a  small  claim,  venue  is  proper  in  the  court  where  the 
defendant  lives  or  has  his  usual  place  of  business  or 
employment.  Where  a  claim  is  against  a  residential  landlord  for 
a  matter  arising  out  of  the  tenancy,  venue  also  exists  where  the 
property  is  located.  G.L.  c.  218,  s.  21.  If  a  defendant  will 
not  waive  venue,  s.  21  permits  a  court  to  cure  improper  venue  by 
transferring  a  small  claim  to  the  appropriate  court.  But  it  is 
preferable  to  have  proper  venue  initially,  and  therefore  the 
Clerk-Magistrate's   office   should   normally    refer   a   plaintiff  who 
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has  the  wrong  venue  to  the  proper  court  and  suggest  that  the 
claim  be  filed  there,  unless  there  is  reason  to  believe  the 
defendant  will  waive  venue  or  if  immediate  filing  is  necessary  to 
toll  the  statute  of  limitations. 

If  an  inmate  of  a  correctional  facility  seeks  to  file  a 
claim,  it  is  recommended  that  the  Statement  of  Claim  be  accepted, 
thereby  tolling  the  statute  of  limitations,  and  that  the  prisoner 
be  informed  that  the  matter  will  be  heard  when  he  or  she  notifies 
the  court  that  he  or  she  has  been  released.  The  defendant  should 
be  served  and  notified  of  the  court's  action.  In  appropriate 
circumstances,  however,  a  Judge  may  permit  the  issuance  of  a  writ 
of  habeas  corpus  pursuant  to  G.L.  c.     248,   s.  25. 

Small  claims  clerical  personnel  should  prepare  a  docket  form 
and  index  card   (Appendix  E)   for  each  small  claim  filed. 


Small  Claims  Standards 
Standard  3:04 


3:04  Filing  Fees.  THE  PLAINTIFF  SHOULD  PAY  THE  STATUTORY 
FILING  FEE  AND  SURCHARGE,  PLUS  THE  COSTS  OF  CERTIFIED  MAIL  NOTICE 
AND  SEPARATE  FIRST  CLASS  MAIL  NOTICE  TO  THE  DEFENDANT. 


COMMENTARY 

The  plaintiff  should  pay  the  Clerk-Magistrate's  office  the 
filing  fee  established  by  G.L.  c.  218,  s.  22,  and  the  surcharge 
imposed  by  G.L.  c.  262,  s.  4C .  He  or  she  should  also  pay  the 
Clerk-Magistrate's  office  the  cost  of  certified  mail  notice  to 
the  defendant  (that  is,  first  class  postage,  certified  mail  fee, 
and  return  receipt  fee)  plus  postage  for  separate  first  class 
notice  to  the  defendant.     Uniform  Small  Claims  Rule  2. 

The  plaintiff  should  not  be  charged  any  fee  for  the  blank 
Statement  of  Small  Claim  form  itself,  nor  should  a  plaintiff  who 
files  a  small  claim  by  mail  be  charged  for  postage  to  send  out 
his  or  her  own  copy  of  the  Statement  of  Small  Claim  by  return 
mai  1 . 

By  analogy  to  other  civil  actions,  multiple  plaintiffs  should 
be  charged  a  single  filing  fee  if  they  are  seeking  joint  relief. 
See  Dist./Mun.  Cts.  R.  Civ.  P.  20(a).  Multiple  plaintiffs  should 
be  charged  a  single  surcharge.  If  they  file  simultaneously,  they 
may  be  asked  to  divide  the  surcharge;  otherwise  the  first 
plaintiff  to  file  must  pay  the  entire  surcharge.  Whether  a 
division  normally  advises  plaintiffs  to  file  a  claim  against 
multiple  defendants  on  a  single  Statement  of  Small  Claim 
(photocopying  extra  copies  as  needed  for  giving  notice)  or  on 
separate  Statement  of  Small  Claim  forms  for  each  defendant,  the 
plaintiff  should  pay  only  a  single  filing  fee  and  surcharge  but 
should  pay  mailing  costs  for  notice  to  each  defendant.  A  claim 
against  multiple  defendants  made  out  on  separate  Statement  of 
Small  Claims  forms  should  be  accepted  for  filing  even  if  that 
court's  usual  practice  is  to  use  a  single  form. 

Upon  request  or  when  otherwise  indicated,  a  plaintiff  should 
be  referred  to  the  Clerk-Magistrate  or  a  designated  Assistant 
Clerk  for  a  determination  as  to  whether  entry  and  mailing  fees 
should  be  waived  pursuant  to  the  Indigent  Court  Costs  Law  (G.L. 
c.     261,   ss.     27A-27G) .   Uniform  Small  Claims  Rule  2. 


Small  Claims  Standards 
Standard  3:05 


3:05  Scheduling  the  Case.  SMALL  CLAIMS  SHOULD  BE  SCHEDULED 
FOR  PROMPT  TRIAL,  WITH  CONCERN  FOR  THE  CONVENIENCE  OF  THE 
PARTIES.  SMALL  CLAIMS  SESSIONS  SHOULD  BE  SEPARATE  FROM  ALL  OTHER 
CRIMINAL  AND  CIVIL  SESSIONS.  WHEN  POSSIBLE,  SEPARATE  SESSIONS  OR 
STARTING  TIMES  SHOULD  BE  SCHEDULED  FOR  CONSUMER  AND  COMMERCIAL 
SMALL  CLAIMS  PLAINTIFFS. 


COMMENTARY 

A  trial  date  more  than  one  month  in  the  future  should  be 
avoided  if  at  all  possible.  Sufficient  time  should  be  allowed, 
however,  so  that  the  notices  to  the  defendant  will  have  been 
returned  by  the  post  office  if  undeliverable .     See  Standard  4:04. 

Small  claims  sessions  should  be  distinct  and  apart  from  busy 
criminal  days  or  times.  They  should  be  devoted  solely  to  small 
claims  matters;  summary  process  and  supplementary  process  cases 
should  not  be  interspersed  in  such  sessions.  Where  possible, 
small  claims  hearings  should  be  divided  into  commercial  and 
consumer  sessions,  with  each  category  of  plaintiffs  accorded  a 
different  starting  time.  Where  volume  requires  it,  sessions 
should  be  held  more  often  than  once  per  week.  Small  claims 
sessions  should  not  be  discontinued  during  the  summer  months. 
See  Dist.  Ct.  Special  Rule  202.  Upon  request,  small  claims 
sessions  should  be  scheduled  for  evenings  or  Saturdays,  pursuant 
to  G.L.  c.     218,  s.  21. 

Innovation  in  the  scheduling  of  small  claims  is  to  be 
encouraged.  The  time  of  day  and  the  day  of  the  week  for  small 
claims  sessions  should  be  the  subject  of  experimentation 
depending  on  the  needs  of  the  community. 
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ISSUING  NOTICE 

(Standards  4:00  through  4:04) 


Small  Claims  Standards 
Standard  4:00 


4:00    Purpose    of    Notice    of    Trial.    THE    MAIN    PURPOSE    OF  THE 
NOTICE   OF   TRIAL   IS   TO    INFORM   THE   DEFENDANT   OF    (1)    A   CLAIM  THAT 
HAS   BEEN   MADE   AGAINST   HIM   OR  HER;     (2)    THE   DATE   SET   FOR  HEARING 
THE  CLAIM;    (3)    THE  ACTION  THAT  IS  REQUIRED  OF  HIM  OR  HER;   AND  (4) 
THE  PROBABLE  CONSEQUENCES  OF  FAILING  TO  APPEAR  AT  THE  HEARING. 


COMMENTARY 

As  in  any  civil  matter,  the  notice  is  probably  the 
defendant's  first  contact  with  the  court  as  well  as  the  first 
indication  that  the  action  has  been  brought.  Usually,  however, 
the  small  claims  defendant,  unlike  other  civil  defendants,  is  not 
represented  by  an  attorney  and  has  no  discovery  mechanisms 
available.  Clarification  may  not  be  available  until  the  date  of 
hearing  if  the  litigants  are  not  on  speaking  terms.  To  avoid  the 
need  for  continuances,  court  personnel  should  encourage 
plaintiffs  to  state  their  claims  as  clearly  and  specifically  as 
they  can. 


Small  Claims  Standards 
Standard  4:01 


4:01  Form  of  Notice;  Amendment.  THE  APPROPRIATE  COPIES  OF  THE 
MULTI-PART  "STATEMENT  OF  SMALL  CLAIM  AND  NOTICE  OF  TRIAL"  FORM 
SHOULD  BE  USED  TO  NOTIFY  THE  DEFENDANT  OF  THE  CLAIM.  AMENDMENTS 
SHOULD  BE  LIBERALLY  ALLOWED. 


COMMENTARY 

Notice  to  the  defendant  is  given  with  copies  of  the 
"Statement  of  Small  Claim  and  Notice  of  Trial"  form  promulgated 
by  the  Chief  Administrative  Justice.  Uniform  Small  Claims  Rule 
3  (a)  . 

The  plaintiff  may  indicate  a  willingness  to  submit  the  claim 
to  mediation  on  the  face  of  the  "Statement  of  Small  Claim  and 
Notice    of    Trial"     form.       The    plaintiff's    willingness     to  try 

Kediation  on  the  day  of  trial  is  communicated  to  the  defendant  on 
is  or  her  own  copy  of  the  form,  and  no  separate  form  of  notice 
to  either  is  required  to  comply  with  the  notice  of  mediation 
provisions  of  G.L.  c.  218,  s.  22  and  Uniform  Magistrate  Rule 
4(b).  See  Standards  6:01  and  6:02. 

Amending  a  "Statement  of  Small  Claim  and  Notice  of  Trial" 
should  be  liberally  permitted  "as  justice  may  require"  at  any 
time  before  judgment,  so  that  claims  may  be  resolved  on  their 
merits  rather  than  on  technical  considerations.  See  Uniform 
Small  Claims  Rule  5;   G.L.   c.     231,   ss.     51  and  71. 


Small  Claims  Standards 
Standard  4:02 


4:02  When  Notice  to  Issue.  NOTICE  TO  THE  DEFENDANT  SHOULD 
ISSUE  AS  SOON  AS  POSSIBLE,  AND  IN  ANY  EVENT  NO  LATER  THAN  FIVE 
DAYS  AFTER  THE  CLAIM  IS  RECEIVED  BY  THE  COURT. 


COMMENTARY 

A  claim  is  commenced  upon  filing,  Uniform  Small  Claims  Rule 
2,  and  the  Clerk-Magistrate's  office  must  "promptly"  thereafter 
send  notice  to  the  defendant,  Rule  3(a).  Since  prompt  trial  dates 
are  the  goal  in  small  claims  (see  Standard  3:05)  and  the 
defendant  may  be  unaware  of  the  claim,  delay  in  the  issuing  of 
notice  may  hinder  preparation  for  trial.  In  addition,  the  prompt 
issuance  of  notice  can  demonstrate  to  the  plaintiff  that  the 
administration  of  justice  is  operating  efficiently.  Prompt 
scheduling  is  also  an  effective  court  management  tool,  as  small 
claims  personnel  will  be  aware  of  the  current  status  of  the  small 
claims  docket  at  all  times. 

If  the  claim  is  filed  in  person,  the  small  claims  assistant 
clerk  or  small  claims  personnel  should  at  once  fill  in  the  court 
name  and  address  and  the  date  and  time  of  trial,  and  give  the 
plaintiff  his  or  her  copy  of  the  "Statement  of  Small  Claim  and 
Notice  of  Trial"  form.  Notice  to  the  defendant  should  be  mailed 
as  soon  as  possible  thereafter.  If  the  plaintiff's  claim  is 
filed  by  mail,  the  plaintiff's  copy  and  the  notices  to  the 
defendant  should  be  mailed  to  both  at  the  same  time  and  as  soon 
as  possible. 
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Small  Claims  Standards 
Standard  4:03 


4:03  How  Notice  Served.  INITIAL  SERVICE  ON  THE  DEFENDANT 
SHOULD  BE  BY  CERTIFIED  MAIL,  RETURN  RECEIPT  REQUESTED,  WITH  A 
SECOND  COPY  SENT  TO  THE  SAME  ADDRESS  BY  REGULAR  FIRST  CLASS  MAIL. 

COMMENTARY 

Regular  civil  rules  of  court  regarding  service  of  process  are 
not  applicable  to  small  claims  matters.  Normally  proof  of 
service  in  a  small  claim  is  the  return  receipt  for  the  certified 
mail  notice,  signed  by  the  defendant  or  by  one  acting  on  his 
behalf.  But  certified  mail  notice  is  sufficient,  although 
unclaimed  or  refused  by  the  defendant,  provided  that  the  separate 
first  class  mail  notice  is  not  returned  to  the  court 
undelivered.     Uniform  Small  Claims  Rule  3(a). 

The  plaintiff  should  be  advised  if  it  seems  appropriate  to 
send  the  defendant's  notices  to  more  than  one  address.  If  the 
plaintiff  concurs,  small  claims  personnel  should  mail  to  the 
second  address  additional  photocopies  of  the  front  and  back  of 
the  "Statement  of  Small  Claim  and  Notice  of  Trial",  for  which  the 
plaintiff  should  be  charged  the  additional  postage  and  certified 
mail  fees. 

The  plaintiff  should  also  be  permitted,  on  request,  to  obtain 
initial  service  of  notice  by  a  deputy  sheriff  or  constable, 
although  this  is  entirely  at  a  claimant's  option.  If  constable 
service  is  requested,  the  constable  or  deputy  sheriff  should 
serve  one  of  the  two  defendant's  copies  of  the  "Statement  of 
Small  Claim  and  Notice  of  Trial"  upon  the  defendant,  and  return 
the  second  copy  to  the  court  with  his  or  her  return  of  service. 
If  "last  and  usual"  constable  service  is  made,  the  constable  or 
deputy  sheriff  must  obtain  a  photocopy  of  the  notice  to  be  mailed 
to  the  defendant,   in  order  to  comply  with  G.L.  c.     233,   s.  31. 

The  defendant  should  receive  the  notice  at  least  seven  days 
before  trial.  If  advance  notice  is  inadequate,  a  continuance  may 
be  required  to  avoid  unfairness.  See  Uniform  Small  Claims  Rule 
7(a)  and  Standard  6:07.  But  it  is  preferable  to  avoid  the 
inconvenience  that  rescheduling  causes  litigants  and  the  court  by 
giving  sufficient  advance  notice. 

If  service  is  made  on  the  defendant  personally  when  service 
on  a  corporation  or  trust  is  intended  and  the  defendant  appears 
at  trial,    the  plaintiff  should  be  permitted  to  amend,    naming  or 
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Small  Claims  Standards 
Standard  4:03  (cont'd) 


adding  the  intended  business  as  defendant,  subject  to  a 
continuance  for  the  defendant  if  absolutely  necessary.  Further 
service  should  not  be  required  if  the  defendant  is  an  appropriate 
officer,  agent  or  trustee.  If  the  defendant  does  not  appear, 
however,  the  court  should  require  further  service,  after  allowing 
amendment  of  the  claim. 


0 


0 


0 


Small  Claims  Standards 
Standard  4:04 


4:04  If  Notice  Refused  or  Not  Served.  IF  THE  CERTIFIED  MAIL 
NOTICE  IS  NOT  RETURNED  OR  IS  RETURNED  "REFUSED"  OR  "UNCLAIMED" 
AND  THE  DEFENDANT  DOES  NOT  APPEAR  FOR  TRIAL,  HE  OR  SHE  SHOULD  BE 
DEFAULTED  UNLESS  THE  SEPARATE  FIRST  CLASS  MAIL  NOTICE  HAS  BEEN 
RETURNED  UNDELIVERED.  IF  NOTICE  IS  INSUFFICIENT  UNDER  UNIFORM 
SMALL  CLAIMS  RULE  3  TO  PERMIT  A  DEFAULT  TO  BE  ENTERED,  THE 
PLAINTIFF  SHOULD  BE  TOLD  WHAT  FURTHER  SERVICE  IS  NECESSARY. 


COMMENTARY 

If  the  certified  mail  notice  is  returned  "refused"  or 
"unclaimed"  but  the  separate  first  class  mail  notice  is  not 
returned  undelivered,  an  inquiring  plaintiff  should  be  advised 
that  he  or  she  must  still  appear  at  court  on  the  scheduled  trial 
date.  The  plaintiff  must  be  prepared  for  trial  because  the 
defendant  may  appear,  based  on  the  first  class  mail  notice.  If 
the  defendant  does  not  appear,  the  plaintiff's  presence  may  be 
necessary  to  have  the  amount  of  damages  set  and  because  the  Judge 
may  wish  to  inquire  into  the  basis  of  liability. 

If  the  defendant  does  not  appear,  a  default  judgment  should 
normally  be  issued  in  this  situation.  See  Uniform  Small  Claims 
Rule  7(b);  Standard  6:09;  and  Chamber  of  Commerce  of  the  U.S., 
Model  Consumer  Justice  Act,  s.  4.4(c)  (1976),  reprinted  in 
Joseph  &  Friedman,  Consumer  Redress  through  the  Small  Claims 
Court:  A  Proposed  Model  Consumer  Justice  Act,  18  B.  C.  Comm.  & 
Indus.  L.   Rev.   839,   859  (1977). 

If  the  separate  first  class  mail  notice  is  returned  to  the 
court  undelivered,  the  plaintiff  should  be  so  informed.  If  the 
plaintiff  believes  that  the  defendant  may  be  located  at  another 
address  within  the  court's  jurisdiction,  new  service  should  be 
made  to  that  address  by  certified  mail  and  by  first  class  mail 
upon  the  plaintiff's  payment  of  postage  and  the  certified  mail 
f  ees . 

If  additional  service  by  mail  is  not  advisable,  the  plaintiff 
should  be  instructed  how  to  arrange  a  different  method  of 
service.  The  form  of  that  service  is  to  be  as  "[t]he  court  may 
provide     ...     in    individual    cases    as    is    deemed  necessary," 
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Small  Claims  Standards 
Standard  4:04  (cont'd) 


Uniform  Small  Claims  Rule  3(a),  and  is  not  limited  by  the  rules 
of  service  in  other  civil  cases,  see  Rule  1.  This  appears  to  be 
an  area  appropriate  for  local  experimentation.  The  following 
considerations  are  suggested  to  guide  such  experimentation: 

1.  The  goal  is  to  ensure  actual  notice  to  the  defendant. 
That  goal  must,  within  constitutional  limits,  be  balanced  with 
the  recognition  that  some  defendants  consciously  avoid  service, 
and  that  expense  or  delay  to  the  plaintiff  are  particularly  to  be 
avoided  in  small  claims. 

2.  Where  both  certified  and  regular  first  class  mail  notice 
have  failed,  further  mail  service  of  any  sort  to  the  same  address 
is  probably  futile. 

3.  Requiring  in-hand  service  by  a  constable  or  deputy 
sheriff,  while  certain,  may  add  considerably  to  expense  and 
delay,  and  greatly  increase  the  opportunity  for  a  reluctant 
defendant  to  avoid  service.  In-hand  service  by  someone  other 
than  a  constable  or  deputy  sheriff  may  be  difficult  to  effect  and 
sometimes  may  invite  a  physical  confrontation. 

4.  If  a  defendant's  residence  or  workplace  is  known  with  some 
certainty,  "last  and  usual"  service  delivered  by  a  process  server 
appears  to  be  an  appropriate  solution  in  many  cases.  While  a 
constable  or  deputy  sheriff  is  often  the  preferred  agent  of 
delivery,  where  cost  is  an  important  concern  to  a  small  claims 
plaintiff,  the  Judge  may  wish  to  consider  appointing  someone 
nominated  by  the  plaintiff  as  an  unpaid  special  process  server. 

5.  When  a  constable  or  deputy  sheriff  is  to  make  service  on 
the  defendant,  he  or  she  should  be  encouraged  to  file  the  return 
at  least  three  days  before  the  scheduled  trial  date,  so  that  the 
plaintiff  will  be  able  to  ascertain  in  advance  whether  service 
has  been  made.  When  anyone  other  than  a  constable  or  deputy 
sheriff  is  permitted  to  effect  in-hand  or  "last  and  usual" 
service,  his  or  her  return  should  be  in  the  form  of  an  affidavit 
filed  at  least  three  days  before  trial.  The  small  claims  section 
should  make  available  an  exemplar  of  such  an  affidavit. 

If  service  cannot  be  effected  prior  to  the  scheduled  trial 
date,  the  plaintiff  should  not  be  required  to  appear  in  order  to 
obtain  a  continuance  date.  A  court's  case  management  policies 
should  permit  the  Clerk-Magistrate's  office  to  assign  a  further 
date  in  such  cases. 

If  it  is  determined  that  the  defendant  cannot  be  served 
within  the  court's  jurisdiction  but  his  or  her  whereabouts  are 
known,  the  plaintiff  should  be  advised  as  to  the  proper  court  in 
which  to  continue  the  action.     Upon  the  plaintiff's  request,  the 
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Small  Claims  Standards 
Standard  4:04  (cont'd) 


small  claim  should  be  transferred  to  that  other  court  with  an 
appropriate  note  of  its  status.     See  G.L.  c.     218,   s.  21. 
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PRETRIAL  MATTERS 

(Standards  5:00  through  5:03) 


Small  Claims  Standards 
Standard  5:00 


5:00  Answers;  Counterclaims;  Discovery.  THE  PURPOSE  OF  NOTICE 
IN  A  SMALL  CLAIM  IS  TO  BRING  THE  PARTIES  BEFORE  THE  COURT  SO  THAT 
THE  DISPUTE  MAY  BE  HEARD  AND  RESOLVED.  AN  ANSWER  MAY,  BUT  NEED 
NOT,  BE  FILED  AT  ANY  TIME  PRIOR  TO  TRIAL.  COUNTERCLAIMS  MAY  BE 
MADE  AT  ANY  TIME  IN  THE  PROCEEDINGS  BUT  ARE  NOT  COMPULSORY. 
DISCOVERY   IS  NOT  GENERALLY  AVAILABLE   IN  A  SMALL  CLAIM. 


COMMENTARY 


The  notice  sent  to  the  defendant  indicates  that  a  written 
answer  may  be  filed  prior  to  trial  if  he  or  she  wishes.  But  the 
filing  of  an  answer  is  optional.  Uniform  Small  Claims  Rule  3(b). 
The  plaintiff  should  be  advised  that  he  or  she  must  appear  at  the 
scheduled  trial  even  if  no  answer  has  been  filed. 


Rule  3  (b)  and  the  instructions  on  the  notice  to  defendant 
indicate  that  the  defendant  "may,  if  he  wishes,  submit  a  written 
answer  to  the  claim  in  the  form  of  a  letter  to  the  court,  signed 
by  him  and  setting  out  in  clear  and  simple  language  the  reason(s) 
why  the  plaintiff  should  not  prevail.  The  answer  should  state 
fully  and  specifically  what  parts  of  the  claim  are  contested." 
When  necessary,  a  defendant  should  be  advised  that  dilatory  pleas 
and  general  denials  are  not  permitted.  Personnel  in  the  small 
claims  section  should  on  request  assist  an  uncertain  defendant  to 
distinguish  between  an  appropriate  statement  of  defenses,  and  an 
unnecessarily  detailed  factual  presentation  or  argument. 

A  defendant  may  raise  any  counterclaim  against  the  plaintiff 
which  is  within  the  small  claims  sessions 1 s  jurisdiction.  Rule 
3(b)  defines  a  counterclaim  very  broadly  as  "any  claim  which  [the 
defendant]  has  against  the  plaintiff,"  and  therefore  a  small 
claims  counterclaim  need  not  arise  out  of  the  same  incident  as 
the  original  claim.  Although  under  Rule  3  counterclaims  are  not 
compulsory,  small  claims  personnel  and  the  Judge  sitting  in  the 
small  claims  session  should  accept  from  a  defendant  all 
counterclaims  from  the  same  incident  before  or  at  the  trial  of 
the  original  claim  so  that  all  matters  arising  from  the  same 
incident  may  be  adjudicated  at  one  time.  When  appropriate,  a 
defendant  should  be  informed  that  by  bringing  a  counterclaim  in 
the  small  claims  session,  he  or  she  waives  appeal  to  Superior 
Court  for  jury  trial  on  the  counterclaim.     See  Standard  7:06. 
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Small  Claims  Standards 
Standard  5:00  (cont'd) 


The  rule  requires  that  a  counterclaim  be  set  forth  in 
writing,  but  specifically  permits  a  defendant  to  do  so  in  the 
course  of  the  proceedings.  A  defendant  should  not  be  required  to 
file  a  counterclaim  on  a  separate  "Statement  of  Small  Claim  and 
Notice  of  Trial"  form  as  if  it  were  a  separate  claim.  Rule  3 
does  not  require  that  an  answer  or  counterclaim  be  served  upon 
the  plaintiff,  and  failure  to  serve  an  answer  or  counterclaim 
before  the  trial  date  should  not  be  automatic  grounds  for 
continuance  unless  the  plaintiff  is  genuinely  surprised  and 
thereby  prejudiced  in  his  or  her  presentation.  In  general,  it  is 
good  practice  to  encourage  a  defendant  to  send  the  plaintiff  a 
copy  of  any  answer  or  counterclaim,  in  order  to  forestall  any 
claim  of  surprise.  Upon  request,  a  plaintiff  should  be  permitted 
at  any  time  to  read  or  copy  an  answer  or  counterclaim  filed  by  a 
defendant . 

Discovery  is  not  available  in  a  small  claim  except  by  leave 
of  court  "for  good  cause  shown."  Uniform  Small  Claims  Rule  5.  In 
exceptional  situations,  the  Judge  may  allow  discovery  if  it  would 
provide  material  assistance  to  the  court  in  deciding  the  case. 
See  G.L.  c.  231,  ss.  61-69.  Permitted  discovery  should  be 
closely  monitored  to  prevent  confusion  or  possible  harassment  of 
an  unrepresented  party. 
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Small  Claims  Standards 
Standard  5:01 


5:01  Transfers  to  the  Civil  Docket.  TRANSFERS  OF  SMALL  CLAIMS 
TO  THE  CIVIL  DOCKET  SHOULD  BE  DONE  SPARINGLY.  A  MOTION  FOR 
TRANSFER  SHOULD  BE  SCRUTINIZED  TO  ENSURE  THAT  THE  PURPOSES  OF  THE 
SMALL  CLAIMS  PROCEDURE  WILL  NOT  BE  FRUSTRATED  THEREBY. 

COMMENTARY 

There  may  be  cases  which,  because  of  peculiarity, 
cannot  be  readily  tried  under  this  procedure  without 
interrupting  and  clogging  the  docket  and  obstructing 
the  purpose  for  which  the  procedure  is  created. 
Accordingly,  the  court  should  have  some  control  in  this 
matter . 

Report  of  the  Judicature  Commission  16,    1920  House  Doc.   No.  597. 

Since  a  Judge's  transfer  of  a  small  claim  to  the  regular 
civil  docket  eliminates  the  simplified  procedures  available  under 
small  claims  practice,  motions  for  transfer  pursuant  to  G.L.  c. 
218,  s.  24  and  Uniform  Small  Claims  Rule  4(a)  should  be 
carefully  scrutinized.  The  Judge  should  require  the  party  making 
such  a  request  to  demonstrate  the  need  for  such  transfer,  and 
should  be  alert  for  any  indication  that  the  motion  is  interposed 
for  delay  or  for  strategic  advantage,  particularly  where  the 
opposing  party  is  unrepresented  by  counsel.  In  determining 
whether  the  parties  agree  to  such  a  transfer,  the  Judge  should 
inform  any  unrepresented  party  that  attorneys  are  normally 
necessary  in  regular  civil  actions  and  that  procedure  is  much 
more  complex. 

Adequate  reasons  for  transfer  would  include  the  presence  of  a 
counterclaim  arising  from  the  same  incident  in  excess  of  small 
claims  limits,  other  pending  cases  with  the  same  or  related 
parties,  or  an  artificial  division  of  the  claim  to  bring  it 
within  small  claims  limits;  that  a  compulsory  counterclaim  would 
be  required  by  the  civil  rules;  or  that  numerous  witnesses  or 
extensive  discovery  are  necessary. 

If  the  Judge  in  his  or  her  discretion  orders  a  transfer,  the 
case  should  be  entered  on  the  court's  civil  docket  pursuant  to 
Rule  4  without  additional  entry  fee,  as  if  it  had  been  begun 
under  the  District/Municipal  Court  Rules  of  Civil  Procedure. 
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Small  Claims  Standards 
Standard  5:01  (cont'd) 


If  a  claim  for  motor  vehicle  property  damage  is  transferred 
to  the  civil  docket  at  the  request  of  the  insurer,  any  judgment 
payable  by  the  insurer  must  include  an  assessment  of  costs  and 
reasonable  attorney's  fees.     G.L.  c.     218,   s.  23. 

When  appropriate,  a  small  claim  may  be  transferred  to  the 
small  claims  session  of  the  Housing  Court  pursuant  to  G.L.  c. 
185C,   s.      20.       Uniform  Small  Claims  Rule  4(b). 

Whenever  possible,  cases  appropriate  for  transfer  to  the 
civil  docket  or  to  the  Housing  Court  should  be  identified  before 
the  date  of  trial  to  avoid  unnecessary  inconvenience  to  the 
parties  and  their  witnesses.  Where  a  motion  for  transfer  to  the 
civil  docket  is  filed,  a  court's  case  management  policies  might 
provide  that  upon  the  agreement  of  both  parties  the 
Clerk-Magistrate's  office  may  redesignate  the  scheduled  trial 
date  as  a  motion  date. 
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Small  Claims  Standards 
Standard  5:02 


5:02  Third-Party  Impleader.  THE  DEFENDANT  MAY  JOIN  AS 
THIRD-PARTY  DEFENDANTS  OTHERS  WHO  ARE  ASSERTED  TO  BE  LIABLE  FOR 
ALL  OR  PART  OF  THE  PLAINTIFF'S  CLAIM. 


COMMENTARY 

Although  Dist./Mun.  Cts.  R.  Civ.  P.  14  is  not  applicable  to 
small  claims,  it  appears  that  third-party  practice  in  small 
claims  is  authorized  by  Dist./Mun.  Cts.  R.  Civ.  P.  81(a),  which 
provides  that  "[i]n  respects  not  governed  by  statute  or  by  other 
District  Court  rules,  the  practice  in  civil  proceedings  to  which 
these  rules  do  not  apply  shall  follow  the  course  of  the  common 
law  as  near  to  these  rules  as  may  be  ....  "  See  also  G.L.  c. 
231,  s.  51  and  71.  Avoiding  circuity  of  suits  is  "a  consummation 
as  desirable  in  small  claims  actions  as  in  actions  commenced  by 
[complaint]  and  summons."  Barney  &  Carey  Co.  v.  Milton  Taxi 
Svce. ,    Inc. ,    38  Mass.   App.   Dec.    115,    119    (S.   Dist.  1967). 

If  a  defendant  informs  the  small  claims  assistant  clerk  or 
small  claims  personnel  that  someone  else  is  responsible  for  all 
or  part  of  the  claim  against  him  or  her,  the  defendant  should  be 
advised  to  implead  the  other  person  as  a  third-party  defendant. 

The  filing  and  notice  procedure  for  impleading  a  party  is  the 
same  as  that  required  for  initiating  a  claim.  The  defendant 
should  pay  the  cost  of  mail  service,  but  should  not  be  charged  a 
new  filing  fee  or  surcharge. 

If  the  Judge  becomes  aware  at  trial  that  impleader  is  proper, 
the  Judge  may  so  inform  the  defendant  and  order  a  continuance  to 
allow  for  service  upon  the  impleaded  party.  Alternately,  the 
Judge  may  decide  the  merits  of  the  claim  that  is  before  the  court 
and  suggest  that  the  defendant  bring  another  small  claim  to 
resolve  any  third-party  liability  that  is  asserted  to  exist. 


Small  Claims  Standards 
Standard  5:03 


5:03     Settlement.     SETTLEMENTS    SHOULD    BE    ENCOURAGED    BY  THE 
SMALL  CLAIMS  ASSISTANT  CLERK  AND  BY  THE  JUDGE. 


COMMENTARY 

The  small  claims  assistant  clerk,  in  his  or  her  contacts  with 
the  parties,  has  an  opportunity  to  discuss  the  possibility  of 
settlement  with  them  and  should  do  so,  particularly  if  it  appears 
there  is  a  willingness  to  compromise.  Settlement  will  save  both 
parties  the  inconvenience  of  further  court  appearances  and  may 
often  provide  the  plaintiff  a  speedier  recovery. 

During  the  course  of  the  small  claims  session,  the  Judge  may 
also  inquire  regarding  settlement.  The  parties,  however,  are 
entitled  to  their  day  in  court.  A  settlement  should  be  entered 
into  only  voluntarily  and  never  "forced"  by  the  court. 

A  settled  case  should  always  be  reduced  to  an  agreed-upon 
judgment  and  payment  order  by  the  assistant  clerk,  or  the  matter 
continued  until  after  the  date  of  promised  performance,  in  order 
to  facilitate  enforcement  proceedings  if  necessary.  See  Uniform 
Magistrate  Rule  4  (e)  .  A  sample  form  which  may  be  used  for  this 
purpose  is  reproduced  in  Appendix  I. 

Mediation  is  of  proven  effectiveness  in  assisting  adverse 
parties  to  reach  a  settlement  of  a  claim,  and  it  should  be 
utilized  to  the  full  extent  permitted  by  G.L.  c.  218,  s.  22  and 
Uniform  Magistrate  Rule  4.   See  Standards  6:01  and  6:02. 
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MEDIATION  OR  TRIAL 

(Standards  6:00  through  6:09) 
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Small  Claims  Standards 
Standard  6:00 


6:00  Calling  the  List.  THE  SMALL  CLAIMS  SESSION  SHOULD  BEGIN 
PROMPTLY.  THE  CALL  OF  THE  LIST  SHOULD  BE  PRECEDED  BY  THE  READING 
OF  A  SET  OF  INSTRUCTIONS  TO  INFORM  THE  LITIGANTS  OF  THE  MEANING 
OF  COURT  TERMINOLOGY  AND  THE  ACTIONS  THEY  SHOULD  TAKE. 


COMMENTARY 

The  time  and  location  of  the  small  claims  session  should  be 
clearly  posted  in  the  courthouse  lobby.     See  Standard  3:00. 

The  small  claims  session  should  begin  promptly  at  the 
scheduled  time.  Late  starting  of  the  small  claims  session  is  the 
source  of  many  complaints  from  small  claims  litigants  who  may 
have  inconvenienced  themselves  or  their  families  to  be  in  court 
on  time,  and  who  may  have  waiting  employers  or  family 
obligations.  If  a  court  briefly  delays  the  call  of  the  list  to 
avoid  defaulting  tardy  litigants  or  for  other  reasons,  some 
announcement  should  be  made  at  the  scheduled  starting  time  out  of 
courtesy  to  those  who  have  arrived  timely. 

It  is  recommended  that  the  small  claims  assistant  clerk 
conduct  the  first  call  of  the  small  claims  list  before  the  Judge 
takes  the  bench.  Routine  as  the  call  of  the  list  may  appear  to 
court  personnel  and  attorneys,  it  is  incomprehensible  to  most 
unrepresented  litigants.  A  simple  set  of  instructions,  read 
loudly,  clearly  and  slowly  by  the  assistant  clerk  before  the  call 
of  the  list,  will  obviate  much  of  the  confusion  and  uncertainty 
in  the  minds  of  litigants.  The  extent  and  content  of  the 
instructions  will  vary  with  local  practice.  The  following  sample 
instructions  may  be  used  as  a  pattern  from  which  a  court's  own 
variation  may  be  developed. 


ANNOUNCEMENT  BEFORE  THE  SMALL  CLAIMS  SESSION 

This  is  the  small  claims  session  of  this  court. 
Please  listen  to  these  instructions  so  that  you  will 
know  what  to  do  when  your  case  is  called.  Please 
answer  "here"  when  I  call  your  name  or  the  name  of  your 
business.  The  plaintiff  is  the  person  or  business  that 
brought  the  small  claim.  The  defendant  is  the  one 
being  sued. 
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Small  Claims  Standards 
Standard  6:00  (cont'd) 


First  I  will  give  instructions  on  what  to  do  if 
both  sides  are  here.  You  may  try  to  settle  the  case  or 
you  may  go  directly  to  trial. 

SETTLEMENT  OR  MEDIATION.  If  the  defendant  admits 
owing  what  is  claimed  or  if  you  think  you  can  settle 
the  matter  between  yourselves,  you  should  talk  together 
outside  the  courtroom  after  your  names  are  called.  If 
you      cannot      reach      an      agreement      by  yourselves, 

(name  of  mediator)   is  available         (where)  to 

act  as  a  mediator  if  both  sides  are  willing.  (S)he 
will  listen  to  both  sides  and  may  be  able  to  help  you 
settle  your  differences.  If  both  sides  can  agree  on  a 
voluntary  settlement,  you  should  get  a  form  from  me  and 
your  written  agreement  will  be  the  court's  order  in 
your  case. 

TRIAL.  If  you  cannot  settle  the  case  by  yourselves 
or  with  the  help  of  the  mediator,  you  should  return  to 
the  courtroom  and  wait  for  your  trial  before  the  Judge. 
When  I  call  your  case  for  trial,  come  up  and  present 
your  evidence  to  the  Judge.  The  Judge  will  either 
decide  the  case  today  or  will  take  the  matter  under 
advisement  and  you  will  be  notified  of  the  decision  by 
mail . 

Now  I  will  give  you  instructions  what  to  do  if  only 
one  side  is  here. 

DEPADLTS.  When  I  call  your  case,  if  the  plaintiff 
is  here  but  the  defendant  is  not  here,  the  plaintiff 
will  win  automatically  by  default.  The  plaintiff 
should  stay  in  the  courtroom  until  [you  are  given  a 
written  notice  with  further  explanation]  or  [I  tell  you 
to  leave.  You  will  receive  in  the  mail  a  notice  with 
further  explanation] . 

DISMISSALS.  When  I  call  your  case,  if  the  defendant 
is  here  but  the  plaintiff  is  not,  the  claim  will  be 
dismissed.  The  defendant  should  remain  in  the 
courtroom  until  [you  are  given  a  written  notice]  or  [I 
tell  you  to  leave.  You  will  receive  a  written  notice 
of  the  dismissal  in  the  mail] . 

OTHER  MATTERS.  If  you  are  here  today  for  a  small 
claims  matter  which  is  not  scheduled  for  trial,  I  will 
read  your  name  after  I  have  read  the  trial  list.  You 
should  then  remain  in  the  courtroom  until  you  have  seen 
the  Judge. 


Small  Claims  Standards 
Standard  6:00  (cont'd) 


Please  listen  carefully  for  your  name  or  the  name 
of  your  business.  If  you  do  not  hear  your  name,  please 
let  me  know  at  the  end. 

It  is  advisable,  if  time  permits,  for  the  clerk  to  repeat  a 
summary  of  the  above  instructions  after  the  call  of  the  list.  A 
written  set  of  these  instructions  might  also  be  posted  at  the 
door  to  the  small  claims  session. 

n[P]erhaps  the  most  expeditious  method  of  implementing  the 
[mediation]  rule  is  for  the  daily  small  claims  list  to  show  an 
asterisk  next  to  each  case  on  that  list  in  which  the  plaintiff 
has  requested  mediation.  Then,  at  first  call  of  the  list 
defendants  involved  in  cases  with  an  asterisk  can  be  questioned 
regarding  their  consent  to  mediation.  If  such  consent  is  given 
the  case  can  be  sent  to  the  Magistrate  forthwith  for  mediation." 
Comment  to  repealed  Dist./Mun.  Cts.  Supp.  R.  Civ.  P.  174A 
(September  1,  1980)  . 

At  the  conclusion  of  the  call  of  the  list,  if  the  Judge  does 
not  take  the  bench  immediately,  the  assistant  clerk  should 
announce  the  approximate  duration  of  the  recess.  If  the  Judge  is 
otherwise  occupied  at  the  time  for  taking  the  bench  in  the  small 
claims  session,  he  or  she  should  promptly  inform  the  assistant 
clerk  or  a  court  officer  of  the  expected  length  of  delay.  Such 
information  will  permit  the  assistant  clerk  or  court  officer  to 
make  an  announcement  as  to  how  much  time  litigants  will  have 
available  before  they  must  be  present  in  the  courtroom.  Small 
courtesies  such  as  these  may  mean  a  great  deal  to  unrepresented 
litigants  who  are  in  court  for  the  first  time  and  totally  unaware 
of  court  procedure. 

If  the  assistant  clerk  calls  the  list  and  enters  judgment  and 
payment  orders  on  settled  and  successfully  mediated  cases  (see 
Standard  6:02)  and  on  dismissals  and  defaults  (see  Standards  6:08 
and  6:09),  when  the  Judge  takes  the  bench  he  or  she  may  usually 
proceed  directly  to  conducting  trials.  Before  doing  so,  the 
Judge  should  consider  any  default  cases  which  the  assistant  clerk 
has  reserved  for  a  judicial  determination  of  damages  (see 
Standard  6:09)  so  that  plaintiffs  with  default  judgments  need  not 
wait  while  contested  cases  are  heard. 
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Small  Claims  Standards 
Standard  6:01 


6:01  Purpose  of  Mediation.  THE  CLERK -MAGISTRATE'S  OFFICE 
SHOULD  PROVIDE  MEDIATION  SERVICES,  AND  SMALL  CLAIMS  LITIGANTS 
SHOULD  BE  ENCOURAGED  TO  TAKE  ADVANTAGE  OF  MEDIATION  BEFORE  A 
MAGISTRATE  AS  A  POSSIBLE  SUBSTITUTE  FOR  TRIAL. 


COMMENTARY 

Crucial  to  the  fair  resolution  of  a  small  claim  is  the 
determination  whether  the  parties  need  the  services  of  a  mediator 
or  that  of  an  adjudicator,  whether  they  can  reach  a  solution 
together  with  some  assistance  and  prodding  or  whether  nothing  but 
an  outside  umpire's  call  will  end  the  matter.  Clerk-Magistrates 
and  designated  Assistant  Clerks  are  encouraged  by  statute  and 
rule  to  make  their  services  as  mediators  available.  See  G.L.  c. 
221,  ss.  62B-62C;  G.L.  c.  218,  s.  22;  Uniform  Magistrate  Rule 
4.  Only  a  Judge  can  fill  the  second  role,  that  of  the  final 
arbiter  of  a  small  claim,  however. 

It  is  obvious  that  successful  mediation  may  reduce  the  number 
of  small  claims  requiring  a  contested  trial.  But  mediation  has 
other,  positive  benefits  to  litigants.  This  has  been  commented 
on  by  a  committee  of  District  Court  Judges,  Clerk-Magistrates  and 
Chief  Probation  Officers: 

The  "winner-takes-all"  approach  of  adjudication  is 
not  well  suited  to  resolve  certain  types  of  disputes 
which  are  brought  to  the  District  Court  Divisions. 
[Some  types  of  d] isputes  generally  are  not  amenable  to 
an  all-or-nothing  solution  typical  of  our  adjudicative 
process.  A  narrow  focus  on  the  immediate  matter  in 
issue  in  these  types  of  controversies  will  not  avoid  or 
minimize  future  disputes  nor  will  it  effectively 
resolve  the  underlying  problem.  Mediation  of  these 
types  of  disputes  will  enable  the  disputants  to  better 
understand  their  day-to-day  living  situations  and  will 
elicit  the  adjustments  necessary  to  make  their  lives 
more  stable.  Changes  in  behavior  may  result  from  the 
mediation        process.  Potentially        more  serious 

altercations  may  be  averted. 

Special  Committee  to  Study  Alternative  Means  of  Dispute 
Resolution,  Report  to  the  Chief  Justice  of  the  District  Court 
Department     18     (August,     1978)      (henceforth     "Special  Committee 
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Report") . 

Much  has  been  written  about  mediation  theory  and  practice. 
See  the  bibliography  in  A.  Davis,  Mediation  ...  An  Alternative 
That  Works  24-30  (Administrative  Office  of  the  District  Court, 
June  1983) .  See  also  Cratsley,  Community  Courts:  Offering 
Alternative  Dispute  Resolution  Within  the  Judicial  System,  3 
Vermont  L.  Rev.  1  (1978) .  The  Special  Committee  has  noted  that 
mediation  in  the  District  Court  has  four  basic  characteristics: 

first,  it  is  easily  accessible  to  enable  disputants 
to  use  it  upon  initial  contact  with  the  judicial 
system; 

second,  it  is  informal  so  that  the  parties  may 
explore  fully  their  problem  without  the  formal  rules  of 
trial ; 

third,  it  does  not  ascertain  which  party  is  in  the 
"wrong"  and  thereby  allows  the  parties  to  reach  a 
mutually  acceptable  solution  with  the  assistance  of  a 
mediator;  and 

fourth,  it  is  carried  out  within  the  existing 
judicial  system  so  that  the  disputants  are  fully  aware 
of  their  rights  to  use  formal  court  procedures  if  and 
when  they  wish. 

Special  Committee  to  Study  Alternative  Means  of  Dispute 
Resolution,  Commentary  to  Questionnaire  to  all  District  Court 
Judges,  Clerks  and  Probation  Officers   (March  17,  1978) . 

A  magistrate  has  very  limited  authority  or  ability  to  redress 
unequal  bargaining  power  between  the  parties  because  of  financial 
means,  education,  or  other  social  factors.  But  a  magistrate 
should  be  sensitive  to  overreaching  by  one  party,  and  may 
terminate  mediation  if  it  is  not  leading  to  an  "equitable,"  as 
well  as  a  voluntary,  resolution.     Uniform  Magistrate  Rule  4(d). 

Although  mediation  of  small  claims  is  strongly  encouraged, 
magistrates  must  bear  in  mind  the  statutory  limits  of  their 
mediation  authority.  A  small  claim  may  be  submitted  to  mediation 
only  "with  the  agreement  of  both  parties"  and  any  action  "which 
is  not  resolved  by  agreement  may,  at  the  request  of  any  party,  be 
heard  by  a  justice"  for  adjudication.  G.L.  c.  218,  s.  22.  Any 
party  may  within  five  days  ask  that  a  judgment  based  on  a 
mediated  agreement  be  reviewed  by  a  Judge.  Uniform  Magistrate 
Rule  4(g).  The  statutory  scheme  provides  for  mediation  at  the 
option  of  the  parties,  not  a  system  of  mandatory  arbitration.  In 
this    area    a   Magistrate    operates    within    limitations    similar  to 
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Small  Claims  Standards 
Standard  6:01  (cont'd) 


those  applicable  to  mediating  requests  for  criminal  process: 

It  is  only  the  magistrate's  fortuitous  presence  as 
a  source  of  authority  at  this  critical  juncture  that 
permits  him  to  play  the  role  of  "mediator."  If  the 
magistrate  is  going  to  occupy  this  role,  he  does  so 
only  to  the  extent  that  the  [parties  are]  willing  to 
permit.  If  the  complainant  is  not  interested  in  having 
the  court's  assistance  except  by  way  of  [adjudication], 
he  has  that  right.  While  the  magistrate  should  make 
known  to  the  complainant  the  court's  availability  as  a 
mechanism  of  less  formal  dispute  settlement,  he  cannot 
thrust  it  into  that  role  if  the  [parties  are] 
unwilling.  If  in  the  final  analysis  the  [parties  opt 
for  adjudication]  and  nothing  less,  that  decision  must 
be  respected. 

Commentary  to  Standard  3:00,  District  Court  Standards  of  Judicial 
Practice,  The  Complaint  Procedure   (June  10,  1975). 

Although  not  specifically  provided  for  by  statute  or  court 
rule,  many  courts  successfully  utilize  the  services  of  others 
besides  magistrates  to  act  as  mediators  with  willing  litigants. 
These  unpaid  volunteers  render  an  important  service  to  the  court 
and  the  community.  Presiding  Justices  should  ensure  that  anyone 
so  functioning  understands  the  appropriate  role  and  limitations 
of  the  mediation  function,  and  that  volunteer  mediators  have  been 
adequately  trained  in  mediation  procedures  and  techniques.  See 
W.  DeJong,  G.A.  Goolkasian  and  D.  McGillis,  The  Use  of  Mediation 
and  Arbitration  in  Small  Claims  Disputes  25-69  (National 
Institute  of  Justice,  June  1983). 
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Small  Claims  Standards 
Standard  6:02 


6:02  Mediation  Procedure.  MEDIATION  OF  SMALL  CLAIMS  SHOULD  BE 
DONE  IN  AN  INFORMAL  MANNER  THAT  PERMITS  THE  PARTIES  TO  EXPRESS 
THEIR  DISAGREEMENTS,  AND  THEN  GUIDES  THEM  BEYOND  THAT  POINT  TO 
EXPLORE  POSSIBLE  SOLUTIONS. 

COMMENTARY 

The  District  Court  Special  Committee  to  Study  Alternative 
Means  of  Dispute  Resolution  has  offered  some  suggestions  for 
mediation  in  the  District  Court: 

When  disputants  elect  to  mediate  their  dispute, 
their  choice  should  be  an  informed  one.  They  should 
understand  the  mediation  process,  its  purpose,  and  the 
details  of  the  judicial  alternative  for  resolving  their 
dispute.  The  impact  of  their  decision  should  also  be 
explained.  They  should  be  notified  that,  irrespective 
of  their  initial  decision  to  mediate  their  dispute, 
they  may  have  a  court  hearing  .... 

At  the  commencement  of  a  mediation  session,  the 
mediator  should  explain  that  he  is  not  a  Judge  .  .  . 
and  that  the  proceeding  differs  from  a  trial. 
Throughout  the  process,  he  should  not  find  fault  with 
any  of  the  disputants,  but  should  assume  the  role  of  an 
objective  third  party  in  assisting  the  disputants  to 
reach  an  agreement.  He  should  not  accept  as  accurate 
any  disputant's  version  of  a  contested  issue  and  should 
never  take  sides.  Further,  he  should  act  as  a  referee, 
controlling  .  .  .  outbursts  and  directing  the  parties 
to  discuss  the  disputed  issues. 

As  the  mediation  session  progresses,  the  mediator's 
role  changes.  At  first,  the  mediator  serves  as  a 
confidant.  He  listens  to  each  disputant  relate  his 
version  of  the  controversy  and  tries  to  control 
interruptions  and  interjections  by  the  other 
disputant.  The  rendition  of  the  cause  of  the  quarrel 
is  beneficial  for  two  reasons.  The  disputants  have  a 
need  to  tell  a  neutral  third  party  why  they  have  been 
wronged  ....  In  addition,  the  mediator  needs  to 
learn  some  background  information  about  the 
controversy . 
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Once  the  disputants  have  aired  their  grievance,  the 
mediator  must  assume  a  more  active  role  in  trying  to 
isolate  the  areas  of  agreement  and  disagreement.  Some 
specific  questions  may  be  asked  to  clarify  the  nature 
of  the  dispute  ....  Once  the  contested  issues  are 
discerned,  the  mediator  should  encourage  the  disputants 
to  discuss  them  further. 

Next,  the  mediator  must  play  an  active  part  in 
discerning  whether  a  mutually  acceptable  solution  can 
be  reached.  The  mediator  may  ask  each  disputant  how 
the  dispute  may  be  resolved.  If  that  tactic  proves 
ineffective,  it  may  be  necessary  for  the  mediator  to 
speak  with  each  disputant  privately.  The  use  of  the 
caucus  technique  will  enable  the  mediator  to  learn  each 
party's  "bottom  line."  Privy  to  this  information,  the 
mediator  may  guide  parties  to  reach  a  mutually 
acceptable  agreement  when  the  disputants  reconvene   .  . 


The  mediator  may  make  suggestions  and  describe 
alternatives.  The  disputants  may  demonstrate  an 
unwillingness  to  compromise.  Symbolic  gestures  .  .  . 
as  well  as  verbal  expressions  of  dissatisfaction  may 
indicate  that  an  impasse  has  been  reached  .... 

Frequently  the  disputants  will  continue  discussing 
their  differences  and  will  reach  an  agreement  .... 
At  the  conclusion  of  the  mediation  session,  disputants 
should  be  notified  of  the  follow-up  procedure  and  their 
options  should  there  be  a  breakdown  in  the  agreement. 

Special  Committee  Report  at  19-21. 

It  should  be  noted  that  the  "caucus"  technique, 
i.e.  discussing  the  matter  separately  with  each  party, 
is  a  sensitive  one.  It  may  lead  to  an  impression  of 
favored  treatment.  As  a  rule,  when  caucusing  is  done 
it  should  be  done  with  both  parties. 

Comment  to  repealed  Dist./Mun.  Cts.  Supp.  R.  Civ.  P.  174A 
(September  1,  1980)  . 

Mediation  sessions  should  not  be  recorded  or  participants 
sworn.  Other  procedures  are  in  the  magistrate's  discretion, 
"consistent  with  the  achievement  of  a  voluntary  resolution  of  the 
dispute."     Uniform  Magistrate  Rule  4(c). 

It    is    normally    appropriate    to    communicate    the    results  of 
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mediation  in  writing  to  the  Assistant  Clerk  in  the  small  claims 
session.  (See  sample  form  at  Appendix  I).  If  the  mediation 
attempt  has  been  unsuccessful,  the  mediator  should  report  any 
agreed  facts  or  stipulations  which  the  parties  have  reached,  in 
order  to  simplify  issues  for  trial.  Uniform  Magistrate  Rule 
4(d).  If  the  mediation  has  resulted  in  a  voluntary  agreement,  it 
should  be  reduced  to  writing  and  signed  by  the  parties.  The 
Assistant  Clerk  in  the  small  claims  session  then  enters  judgment 
and  a  payment  order  in  the  case  in  accordance  with  the 
agreement.  Uniform  Magistrate  Rule  4(e).  Each  party  must  be 
given  a  copy  of  the  written  agreement,  Id.*'  which  "frequently 
serves  as  a  reminder  to  the  disputants  and  demonstrates  their 
good  faith,"  Special  Committee  Report  at  21.  A  successfully 
mediated  case  should  always  be  reduced  to  an  agreed-upon  judgment 
and  payment  order  to  facilitate  enforcement  proceedings,  if 
necessary.     See  Uniform  Magistrate  Rule  4(e)   and   (f ) . 

If  a  matter  shows  promise  for  resolution  by  mediation  but 
final  agreement  cannot  be  obtained  in  a  single  mediation  session, 
it  may  be  continued  for  further  sessions  in  compliance  with  the 
court's  case  management  policies.  With  the  agreement  of  the 
parties,  a  court  may  also  schedule  mediation  sessions  before  the 
date  set  for  trial  if  both  parties'  willingness  to  mediate  is 
known  in  advance.  Repeated  court  appearances  should  be 
minimized,  however,  and  therefore  courts  should  not  routinely 
schedule  mediation  sessions  apart  from  the  time  for  the  small 
claims  session.  A  simple  claim  that  cannot  be  successfully 
mediated  should  normally  proceed  to  trial  immediately. 
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6:03  Purpose  of  Trial.  THE  PRIMARY  PURPOSE  IN  THE  TRIAL  OF  A 
SMALL  CLAIM  IS  TO  OBTAIN  A  JUDICIAL  DETERMINATION  OF  AN  ISSUE 
BETWEEN  THE  PARTIES,  BASED  UPON  INFORMATION  OFFERED  BY  THE 
PARTIES,  WITH  AMPLE  OPPORTUNITY  TO  PRESENT  THEIR  CASES. 

COMMENTARY 

The  initial  determination  a  Judge  sitting  in  the  small  claims 
session  must  make  in  each  claim  before  him  or  her  is  similar  to 
the  mediator's  decision  (see  Standard  6:01) — whether  the  parties 
are  essentially  looking  for  a  neutral  place  to  discuss 
disagreements  and  arrive  at  informal  solutions,  or  whether  they 
are  consciously  demanding  not  conciliation  but  judgment  between 
them.  While  the  parties  may  not  be  able  immediately  to 
articulate  which  they  are  asking  of  the  court,  the  Judge  must 
begin  to  move  them  toward  a  clarification. 

The  two  processes  are  different.  In  mediation  or 
conciliation,  the  consent  of  the  parties  to  a  specific  settlement 
is  the  primary  goal  to  be  reached;  in  judgment,  due  process  and  a 
decision  correct  under  substantive  rules  of  law.  Arriving  at 
this  clarification  is  greatly  assisted  where  there  is  a 
well-functioning  mediation  program.  In  such  courts  the  Judge  can 
normally  assume  that  the  parties  have  already  been  challenged  to 
give  some  thought  to  what  they  are  asking  of  the  court. 

Where  there  has  been  no  mediation,  and  sometimes  even  where 
there  has,  the  Judge  also  may  be  called  on  essentially  to 
facilitate  the  parties  reaching  an  agreed  settlement.  The 
considerations  here  are  similar  to  those  in  mediation.  See 
Standards  6:01  and  6:02. 

There  are  at  least  three  essential  aspects  of  adjudication 
that  are  dramatically  different  from  the  mediation  process:  (1)  a 
third  party,  the  Judge,  is  given  coercive  power;  (2)  each  party 
usually  obtains  only  a  "win  or  lose"  decision;  and  (3)  decision 
making  is  focused  narrowly  on  the  immediate  matter  in  issue,  as 
distinguished  from  a  concern  with  the  underlying  relationship 
between  the  parties.  F.  Sander,  Varieties  of  Dispute  Processing, 
70  F.R.D.  Ill,  115  (1976).  In  an  appropriate  case  the  Judge  may 
wish  to  point  out  these  elements  while  determining  whether  the 
parties  truly  wish  an  adjudicative  trial. 
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Where  it  becomes  clear  that  the  parties  will  not,  or  will  no 
longer,  work  toward  a  settlement,  the  Judge  must  consciously 
change  roles  from  conciliation  to  factfinding.  To  prevent 
misunderstanding,  it  is  important  that  the  parties  note  this 
change  of  function.  It  must  be  implicitly  communicated  that 
their  roles  too  have  changed  once  the  case  has  moved  into  an 
adjudication  phase  in  which  they  must  marshal  whatever  evidence 
and  arguments  they  wish  to  present  before  decision  is  rendered. 

In  this  trial  phase,  the  parties  should  perceive  that  the 
usual  nature  of  a  trial  remains  intact,  though  much  of  customary 
legal  procedures,  forms  and  terminology  is  dispensed  with  in 
small  claims  practice.  The  concept  of  an  adversary  hearing  is 
basic  to  our  jurisprudence.  Indeed,  it  is  of  special  importance 
to  some  small  claims  litigants,  for  whom  the  opportunity  merely 
to  present  arguments  in  this  forum  is  almost  as  important  as  the 
actual  decision  in  the  case.  This  may  be  the  culmination  of 
months  of  frustration  and  tension.  Their  opportunity  to  present 
their  respective  positions  to  an  impartial  arbiter  who  has  the 
authority  to  resolve  their  disputes  is  their  "day  in  court. " 

The  importance  attached  by  the  Judge  and  the 
Clerk-Magistrate's  office  to  criminal  matters  and  civil  cases  of 
a  higher  dollar  amount  should  not  diminish  the  allocation  of 
attention  and  time  spent  in  achieving  a  full  and  fair  hearing  for 
small  claims  litigants  who  are  insistent  upon  trial  rather  than 
negotiation.  It  is  important  that  Judges  and  court  personnel  not 
give  litigants  the  impression  that  they  regard  small  claims  as 
"kind  of  the  K.P.  of  the  legal  system,"  as  one  commentator  has 
put  it.  D.  Gould,  Staff  Report  on  the  Small  Claims  Courts  222 
(National  Institute  for  Consumer  Justice,  1972).  One  might 
instead  communicate  the  more  positive  metaphor  of  the  small 
claims  session  as  "adjudicative  calisthenics."  J.C.  Ruhnka  &  S. 
Weller  with  J. A.  Martin,  Small  Claims  Courts:  A  National 
Examination  18   (National  Center  for  State  Courts,  1978). 


Small  Claims  Standards 
Standard  6:04 


6:04  Trial  Procedure.  TRIALS  SHOULD  BE  CONDUCTED  IN  AN 
ORDERLY  BUT  INFORMAL  ATMOSPHERE ,  AND  SUBSTANTIVE  RULES  OF  LAW 
SHOULD  BE  APPLIED.  BEFORE  A  TRIAL  COMMENCES,  THE  JUDGE  SHOULD 
TELL  THE  LITIGANTS  HOW  HE  OR  SHE  WANTS  THEM  TO  PROCEED. 


COMMENTARY 

The  attractiveness  of  small  claims  procedure  is  obviously  a 
direct  reflection  of  the  atmosphere  in  which  it  is  conducted  and 
the  quality  of  justice  that  is  perceived  to  be  available.  While 
such  sessions  are  apt  to  be  busy  and  sometimes  emotional,  Judges 
and  Assistant  Clerks  in  the  small  claims  session  must  insist  that 
they  be  orderly  legal  proceedings  and  not  personal  harangues. 
Litigants  should  not  be  permitted  to  use  the  informality  to 
debase  the  forum.  It  is  also  important  that  Judges  and  court 
personnel  be  perceived  as  giving  equal  consideration  and 
impartiality  to  the  hearing  of  small  claims  as  to  more  complex 
trials.     See  Standard  6:03. 

Although  the  Judge  should  always  wear  a  robe,  see  District 
Court  Administrative  Regulation  7-74  (September  18,  1974),  and 
sit  at  the  bench  or  at  the  head  of  a  conference  table  during 
small  claims  sessions,  other  informalities  may  be  permitted  in 
order  to  encourage  ease.  Parties  and  other  witnesses  must  be 
sworn  when  testifying,  Uniform  Small  Claims  Rule  7(c),  but  the 
parties  may  stand  in  front  of  the  Clerk-Magistrate's  bench  while 
testifying,  rather  than  take  the  witness  stand.  They  may  use 
conversational  tones  and  present  facts  in  narrative  form;  the 
defendant  may  present  his  arguments  first  or  the  parties 
permitted  to  alternate  speaking  when  such  order  of  evidence 
appears  warranted. 

Small  claims  trials  should  be  conducted  in  open  court  and  on 
the  record;  cases  should  not  be  tried  in  the  Judge's  lobby. 
While  Dist./Mun.  Cts.  Supp.  R.  Civ.  P.  114(A)  does  not  require 
that  small  claims  trials  be  tape  recorded,  it  is  recommended  that 
the  small  claims  session  be  recorded  whenever  equipment  is 
available,  so  that  the  Judge  will  have  a  record  of  evidence  to 
consult  if  the  small  claim  is  taken  under  advisement. 

Before  beginning  to  hear  contested  trials,  the  Judge  should 
tell  the  parties  how  he  or  she  wants  them  to  proceed.  The 
following    sample    instruction    is    adapted    from   that    used   by  the 
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linois  courts. 

For  those  of  you  who  have  never  before  been  in 
small  claims  court,   let  me  explain  our  procedures. 

When  your  case  is  called  for  trial,  you  will  come 
up  and  be  sworn  in  by  our  clerk.  The  plaintiff — the 
party  who  is  suing — will  then  tell  me  his  or  her  story, 
as  you  would  tell  it  to  a  friend.  If  either  side  has 
photographs  or  anything  in  writing  that  you  wish  to 
show  the  court,  such  as  receipts,  leases  or  contracts, 
please  show  such  evidence  as  you  tell  me  your  story. 

Though  the  rules  of  evidence  are  relaxed, 
nevertheless  my  sworn  duty  as  a  Judge  is  to  follow  the 
law.  The  most  important  rule  of  law  here  is  that  the 
plaintiff  must  prove  the  claim  by  a  preponderance,  a 
majority,  of  the  evidence.  This  is  like  a  set  of 
balance  scales — the  plaintiff's  proof  is  put  on  one 
side  and  the  defendant's  on  the  other.  If  the 
defendant's  side  is  heavier,  or  if  the  scales  are 
evenly  balanced,  the  plaintiff  loses.  It  does  not 
matter  how  honestly  and  certainly  the  plaintiff 
believes  he  or  she  is  right — the  law  says  you  must 
prove  the  claim  in  order  to  win. 

Please  be  brief  if  you  can,  but  take  as  much  time 
as  you  need  to  tell  me  your  side  of  the  case.  When  you 
think  you  are  through  I  will  ask  if  there  is  anything 
else  you  wish  to  tell  me  that  you  have  not  already  told 
me--and  please,  that  is  the  time  you  should  tell  me 
anything  else  you  wish  to  add.  After  this,  you  then 
must  remain  quiet  while  this  same  procedure  is  repeated 
with  the  defendant,  the  person  being  sued. 

After  both  sides  are  finished,  a  decision  and 
perhaps  a  payment  order  will  probably  be  entered. 
Whether  the  decision  is  good  or  bad  for  you,  you  will 
please  step  aside,  as  your  case  will  then  be  finished. 
Please  wait  in  the  courtroom  until  the  clerk  has  given 
you  a  written  notice  of  the  decision,  which  will 
include  further  instructions. 

If  I  announce  that  I  will  take  the  case  under 
advisement,  that  means  that  I  want  to  give  the  case 
some  more  thought,  and  you  will  be  notified  of  my 
decision  by  mail. 

Remember,  when  your  case  is  called,  please  come 
forward  and  bring  all  witnesses  you  have  here  with  you 
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today.     Everyone  will  be  sworn  in,  and  we  will  be  ready 
to  try  your  case. 

See  National  Conference  of  Special  Court  Judges,  American  Bar 
Association,  Small  Claims  Form  Guide  Book  s.  28  (E.A.  Rissman 
ed. ) 

Before  commencing  a  trial,  the  Judge  should  determine  whether 
any  party  has  a  language  barrier  that  inhibits  full  understanding 
of  the  proceedings. 

"The  court  shall  conduct  the  trial  in  such  order  and  form  and 
with  such  methods  of  proof  as  it  deems  best  suited  to  discover 
the  facts  and  do  justice  in  the  case."  Uniform  Small  Claims  Rule 
7(c).  The  Supreme  Judicial  Court  has  commented  on  the 
implications  of  these  words  for  the  trial  Judge: 

Rule  7  .  .  .  provid[es]  .  .  .  that  a  judge  shall 
have  wide  discretion  in  conducting  the  hearing  as  to 
"order  and  form"  and  "methods  of  proof"  in  matters  that 
in  formal  procedure  are  governed  by  fixed  rules  or 
principles  ....  The  statute  would  fail  of  its 
purpose  if  it  merely  substituted  for  established  rules 
or  principles  applicable  to  ordinary  procedure  another 
set  of  detailed  rules  for  the  trial  of  cases  under  the 
small  claims  procedure.  The  informality  that  is  to 
characterize  a  hearing  under  the  small  claims  procedure 
imports  that  the  judge  may  be  permitted  by  rule  to 
exercise  a  wide  discretion  ....  Even  under  formal 
procedure  the  judge  "ought  to  be  always  the  guiding 
spirit  and  the  controlling  mind  at  a  trial".  .  .  [and] 
may  put  proper  questions  to  witnesses  ....  The 
statute  relating  to  small  claims  procedure,  however, 
contemplates,  if  necessary,  more  active  participation 
of  the  judge  in  the  conduct  of  the  hearing  than  is 
usual  under  formal  procedure.  Obviously  it  was 
intended  by  the  statute  to  provide  a  form  of  hearing  in 
which  assistance  of  parties  by  counsel  would  not  be 
required  ....  [a]nd  in  such  cases  active 
participation  by  the  judge  in  the  examination  of 
witnesses  ordinarily  would  be  essential  for  discovery 
of  the  facts  and  determination  of  the  justice  of  the 
case   (citation  omitted) . 

McLaughlin  v.  Municipal  Court  of  the  Roxbury  Dist.,  308  Mass. 
397,   403-405,   32  N.E.2d  266,   270-271  (1941). 

It  is  appropriate  for  the  Judge  to  raise  defenses  or  claims 
of  which  the  parties  may  be  unaware,  and  generally  to  exercise 
his    or    her   wide   discretion   to   reach    a   correct    judgment    and  a 
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speedy  disposition. 

Although  the  proceedings  should  be  informal  in  nature, 
substantive  rights  and  burdens  of  proof  apply  just  as  they  would 
in  any  other  civil  action.  See  G.L.  c.  218,  s.  21.  Informality 
does  not  include  the  waiver  of  substantive  rights  that  are  the 
essence  of  a  party's  case.  The  drafters  of  the  Massachusetts 
small  claims  statute  detailed  their  views  on  this  subject: 

Most  [small  claims],  while  of  considerable 
importance  to  persons  who  have  them,  are  not  claims 
which  call  for  any  formal  procedure,  but  they  do  call 
for  the  administration  of  practical,  speedy  justice, 
with  the  least  possible  red  tape  and  expense  that  can 
be  devised,  in  order  that  the  persons  involved  shall 
not  only  get,  but  shall  understand  that  they  get,  a 
fair  hearing  .... 

[I]t  should  be  noticed  that  it  is  specifically 
stated  that  the  judge  is  to  decide  in  accordance  with 
the  rules  of  substantive  law,  and  that  the  only  rules 
that  are  relaxed  in  the  proposed  plan  are  those  of  a 
technical  nature  regulating  the  mode  of  trial. 

Report  of  the  Judicature  Commission  12-14,  1920  House  Doc.  No. 
597. 

Except  as  part  of  a  settlement,  a  Judge  should  not  compromise 
a  claim  on  the  basis  that  no  one  was  wholly  right.  Such  a 
disposition,  though  well-intended,  demeans  the  judicial  process. 
A  plaintiff  who  proves  a  legally  recognized  claim  should  recover 
the  damages  which  the  law  provides;  otherwise  the  plaintiff 
should  receive  nothing. 

When  an  oral  motion  is  made,  the  small  claims  assistant  clerk 
should  note  on  the  docket  sheet  whatever  action  the  court  takes 
on  the  motion.  Uniform  Small  Claims  Rule  7(c).  Motions  to  amend 
pleadings  should  be  liberally  allowed  so  that  claims  are 
determined  on  their  merits  rather  than  on  technical 
considerations.  Uniform  Small  Claims  Rule  5.  See  G.L.  c.  231, 
s.  51. 
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6:05  Role  of  Participants.  THE  ROLE  OF  THE  ATTORNEY  MAY  BE 
LIMITED  BY  THE  CODRT.  OTHERS,  IN  ADDITION  TO  ATTORNEYS,  MAY  BE 
PERMITTED  TO  ASSIST  OR  APPEAR  ON  BEHALF  OF  THE  PARTIES. 


COMMENTARY 

Although  attorneys  are  permitted  in  small  claims  sessions  in 
Massachusetts,  see  Report  of  the  Judicature  Commission  12,  14, 
1920  House  Doc.  No.  597,  the  procedure  was  "obviously"  intended 
to  provide  a  form  of  hearing  in  which  assistance  of  counsel  would 
not  be  required,  _Id.  at  14;  McLaughlin  v.  Municipal  Court  of  the 
Roxbury  Dist.  ,  308  Mass.  397,  405,  32  N.E.2d  266,  271  (1941). 
Thus,  the  presence  of  an  opposing  attorney  should  not  be 
permitted  to  inhibit  a  full  presentation  by  the  unrepresented 
litigant  nor  make  him  or  her  feel  at  a  disadvantage.  One  party 
cannot  "by  being  represented  by  counsel,  change  the  essential 
nature  of  the  hearing  ....  [and]  by  being  so  represented 
relieve  the  judge  of  his  duty  under  the  statute."  A  Judge  has 
wide  discretion  as  to  the  extent  of  participation  by  counsel  in  a 
hearing,  and  in  appropriate  circumstances  may  refuse  to  permit 
uncooperative  counsel  to  examine  witnesses.  _Id. ,  308  Mass.  at 
406,  32  N.E.2d  at  271.  But  limitations  imposed  on  the  role  of 
attorneys  should  concern  their  tactics  and  style  rather  than  the 
presentation  of  the  merits  of  their  clients'  cases.  See  Uniform 
Small  Claims  Rule  7(c).  A  party  represented  by  counsel  should  not 
be  required  to  appear  personally  unless  the  party  is  a  necessary 
witness . 

Persons  closely  connected  to  a  party  (e.g.  spouses,  family 
members,  or  employees)  may  be  permitted  to  appear  in  place  of  the 
party  for  good  reason  if  the  Judge,  in  his  or  her  discretion,  is 
satisfied  that  the  person  is  authorized  to  appear  for  the  party 
and  that  substantial  justice  can  be  accomplished  in  this  manner. 
A  distinction  may  appropriately  be  made  between  those  parties  who 
are  necessary  to  fair  trial  because  they  are  percipient  actors  in 
or  witnesses  of  the  disputed  matter,  and  those  (such  as  officers 
of  corporate  plaintiffs)  whose  testimony  is  unlikely  to  be 
needed.  If  it  should  have  been  obvious  that  the  personal 
presence  of  a  party  would  be  necessary  to  determine  the  issues, 
the  Judge  may  refuse  to  credit  the  testimony  of  a  surrogate 
party.  A  continuance  should  be  denied,  or  appropriate  costs 
imposed,  in  such  circumstances.  See  Littleton  v.  Langlois,  37 
Wis.  360,  155  N.W.2d  150  (1967)  (wife  may  appear  for  husband); 
Prudential    Ins.    Co.   of  America,    Inc.   v.     Small  Claims  Court,    7  6 
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Cal.  App.2d  379,  173  P. 2d  38  (1946)  (corporation  may  appear  by 
"any  regular  employee  .  .  .  whose  duties  give  him  peculiar 
knowledge  of  the  facts  of  such  cases");  State  ex  rel.  Long  v. 
McLeod,  6  Wash.  App.  848,  496  P. 2d  540  (1972)  (same).  But  see 
Tuttle  v.  Hi-Land  Dairyman's  Assoc.,  10  Utah  2d  195,  350  P. 2d 
616    (1960)    (rejecting  Prudential  rule) . 

In  the  Judge's  discretion,  spouses,  family  members,  employees 
and  others  may  also  be  permitted  to  assist  a  party  in  the 
presentation  of  his  or  her  evidence.  But  no  one  who  is  not  an 
attorney  should  be  allowed  independently  to  argue  a  party's  case 
to  the  court.  In  this  area  there  is  no  "bright  line"  rule,  and 
the  Judge  must  balance  the  desired  flexibility  of  small  claims 
procedure  with  the  need  to  limit  formal  representation  of  others 
to  those  subject  to  the  discipline  of  the  court. 

Procedural  due  process,  if  simplified,  must  always  be  adhered 
to.  The  Judge  may  impose  reasonable  limits  on  the  presentation 
of  evidence  and  argument,  but  this  must  not  be  done  summarily  or 
arbitrarily.  Even  in  a  small  claim,  when  proffered  evidence  is 
relevant  and  non-repetitious,  "to  interrupt  a  party  in  the  midst 
of  his  testimony  ...  is  contrary  'to  fundamental  principles  of 
administration  of  justice'"  (citation  omitted).  O'Farrell  v. 
Dubin,  16  Mass.  App.  Dec.   100,  101   (N.  Dist.  1958). 


(( 
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Small  Claims  Standards 
Standard  6:06 


6:06    Rules    of    Evidence.    STRICT    ADHERENCE    TO    THE    ROLES  OF 
EVIDENCE  SHOULD  NOT  BE  REQUIRED. 


COMMENTARY 

The  small  claims  statute 

give[s]  an  opportunity  to  the  parties  to  come 
directly  before  the  judge,  tell  him  their  story,  answer 
his  questions,  and  let  him  settle  it,  and  that  is  what 
most  people  in  such  small  matters  want  .... 

[T]he  extent  to  which  rules  of  practice  shall  be 
applied  may  well  be  left  to  the  discretion  of  the 
courts.  The  judge  is  dealing  directly  with  parties  who 
are  not  lawyers  and  do  not  understand  the  rules  of 
evidence.  The  judge  can  sift  the  evidence.  He  is  left 
free  to  get  at  the  facts.  When  he  gets  them  he  applies 
the  law  and  decides  the  case. 

Report  of  the  Judicature  Commission  12,  14,  1920  House  Doc.  No. 
597. 

The  court  should  not  require  adherence  to  technical  rules  of 
evidence  except  those  relating  to  privileged  communications.  See 
Joseph  &  Friedman,  Consumer  Redress  through  the  Small  Claims 
Court:  A  Proposed  Model  Consumer  Justice  Act,  18  B.C.  Indus.  & 
Comm.  L.  Rev.  839  ,  871  n.88  (1977),  and  authorities  cited. 
Evidence,  including  hearsay  evidence,  may  be  admitted  and  given 
probative  effect  if  it  is  the  kind  of  evidence  on  which 
reasonable  persons  are  accustomed  to  rely  in  the  conduct  of 
serious  affairs.  See  Commentary  to  Standard  6:04.  In  keeping 
with  the  nature  of  small  claims  procedure,  the  court  may  restrict 
the  form  of  cross-examination  and  exclude  unduly  repetitious 
evidence.     See  Commentary  to  Standard  6:05. 

Although  the  rules  of  evidence  are  relaxed,  a  Judge  should 
not  overlook  his  or  her  duty  to  assure  the  relevance  and 
reliability  of  the  evidence  admitted. 
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Small  Claims  Standards 
Standard  6:07 


6:07  Continuances.  CONTINUANCES  OTHER  THAN  BY  AGREEMENT 
SHOULD  BE  GRANTED  SPARINGLY  AND  ONLY  IN  EXCEPTIONAL 
CIRCUMSTANCES. 


COMMENTARY 

A  court's  case  management  policies  may  permit  continuances 
agreed  to  by  all  parties,  including  agreed  continuances  pending 
formal  settlement  or  informal  satisfaction  of  the  claim,  which 
are  requested  sufficiently  in  advance  of  the  scheduled  trial 
date.  Personal  appearance  by  the  parties  should  not  be  required 
in  such  circumstances  in  order  to  obtain  a  continuance. 

In  deciding  whether  or  not  to  grant  a  continuance  requested 
by  only  one  party,  the  Judge  should  balance  scheduling 
considerations  against  inconvenience  to  the  parties,  including 
the  parties*  employment  obligations.  Lost  wages  cause  overall 
costs  to  litigants  to  rise  dramatically.  Weller  &  Ruhnka,  Smal 1 
Claims  Courts:  Operation  and  Prospects,  2  State  Ct.  J.  ,  Winter 
1978,  at  6,  39.  Continuances  should  not  be  granted  lightly.  See 
Uniform  Small  Claims  Rule  7(a).  Situations  that  should  ordinarily 
be  deemed  insufficient  to  warrant  a  continuance  include  the 
appearance  of  a  surrogate  in  place  of  a  party  when  need  for  the 
party's  personal  appearance  should  have  been  clear;  lack  of 
preparation  by  the  defendant  despite  receipt  of  notice 
sufficiently  in  advance  of  trial  (see  Standard  4:03);  and 
instances  when  the  granting  of  a  continuance  would  cause  serious 
inconvenience  to  the  other  party. 

When  a  continuance  is  granted,  costs  may  be  awarded  and  terms 
imposed  in  the  discretion  of  the  court.  See  Uniform  Small  Claims 
Rule  7(e).  Where  a  continuance  is  granted  for  good  cause  shown, 
if  advance  notice  could  have  been  given  and  was  not,  an  award  of 
costs  for  the  other  party's  lost  wages  and  other  out-of-pocket 
expenses  may  be  appropriate. 

When  a  trial  is  continued  for  further  evidence,  it  should  be 
rescheduled  before  the  same  Judge  so  that  the  entire  trial  need 
not  be  repeated.  When  possible,  continued  trials  should  be 
scheduled  so  that  the  litigants  are  not  required  again  to  sit 
through  the  call  of  the  list. 
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Small  Claims  Standards 
Standard  6:08 


6:08  Dismissals.  IF  THE  PLAINTIFF  FAILS  WITHOUT  ADEQUATE 
EXPLANATION  TO  APPEAR  AT  THE  CALLING  OF  THE  LIST,  THE  COURT 
SHOULD  DISMISS  THE  CLAIM.  IF  AFTER  SERVICE  BOTH  PARTIES  FAIL  TO 
APPEAR  WITHOUT  ADEQUATE  EXPLANATION,  THE  COURT  SHOULD  DISMISS  THE 
CLAIM. 


COMMENTARY 

If  the  plaintiff  does  not  appear,  or  both  plaintiff  and 
defendant  do  not  appear,  the  Judge  should  dismiss  the  claim. 
Uniform  Small  Claims  Rule  7(b). 

If  the  plaintiff  calls  the  court  in  advance  of  the  trial  date 
to  inquire  whether  the  defendant  has  answered,  the  plaintiff 
should  be  informed  that  he  or  she  must  appear  on  the  scheduled 
trial  date  even  if  the  defendant  has  not  filed  an  answer. 

When  neither  party  appears,  a  small  claim  should  be  dismissed 
and  not  continued  generally.  General  continuances  in  such 
circumstances  prevent  clearing  the  docket  and  interfere  with  the 
operation  of  an  orderly  case  management  system. 

It  is  suggested  that  Presiding  Justices  permit  the  Assistant 
Clerk  in  the  small  claims  session  to  enter  dismissals  under  the 
court's  authority  when  the  plaintiff  or  both  parties  are  not 
present  at  the  calling  of  the  small  claims  list. 

When  a  small  claim  has  been  dismissed,  notice  should  be  given 
both  parties  on  the  "Notice  of  Judgment"  form   (Appendix  F) . 

A  plaintiff  who  wishes  to  request  to  reactivate  a  claim  which 
has  been  dismissed  for  failure  to  appear  should  be  directed  to 
file  a  motion  for  relief  from  the  dismissal  within  one  year  after 
the  dismissal.  The  Judge  should  require  a  showing  of  good  cause 
before  permitting  the  claim  to  be  brought  again.  If  the  other 
party  has  been  inconvenienced,  the  Judge  should  consider  an  award 
of  costs  for  the  defendant's  lost  wages  and  other  out-of-pocket 
expenses  even  if  good  cause  for  the  failure  to  appear  is 
demonstrated.  See  Uniform  Small  Claims  Rules  7(e)  and  8.  The 
Judge  must  be  wary  not  to  permit  simplified  small  claims 
procedure  and  the  nominal  filing  fee  to  be  used  repeatedly  by  a 
negligent  or  ill-willed  plaintiff  to  harass  a  defendant  or  abuse 
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Small  Claims  Standards 
Standard  6:08  (cont'd) 


the  process  itself.  The  small  claims  statute  "was  intended  to 
afford  the  court  full  power  to  prevent  its  being  used  contrary  to 
the  purposes  of  its  enactment."  McLaughlin  v.  Levenbaum,  248 
Mass.   170,   176,   142  N.E.   906,   908  (1924). 


( 


( 


Small  Claims  Standards 
Standard  6:09 


6:09  Defaults;  Military  Affidavits.  DEFAULTS  SHOULD  BE 
ENTERED  AGAINST  NON-APPEARING  DEFENDANTS  AT  THE  CALL  OF  THE  LIST. 
JUDGMENT  AND  A  PAYMENT  ORDER  FOR  THE  PLAINTIFF  SHOULD  USUALLY  BE 
ENTERED  ROUTINELY  WHEN  THE  DEFENDANT  HAS  DEFAULTED.  A  SEPARATE 
MILITARY  AFFIDAVIT  IS  USUALLY  UNNECESSARY. 


COMMENTARY 

"If  the  defendant  fails  to  appear  for  trial  and  the  plaintiff 
does  appear,  the  court  may  render  judgment  for  the  plaintiff  and 
make  an  order  for  payment  to  the  plaintiff.  ...  If  the 
defendant  has  not  appeared,  the  order  shall  be  for  the  full 
amount  of  the  judgment  and  costs,  payable  in  full  in  thirty  days, 
unless  the  court  orders  otherwise."  Uniform  Small  Claims  Rule 
7(b)   and   (e) . 

The  Assistant  Clerk  in  the  small  claims  session  should  enter 
judgment  where  a  defendant  has  defaulted  at  the  call  of  the  small 
claims  list.  The  rule  contemplates  a  largely  automatic  process 
and  does  not  require  that  the  court  hear  a  prima  facie  case.  The 
court  may,  of  course,  do  so  in  its  discretion,  and  the  Assistant 
Clerk  should  refer  to  the  Judge  any  claim  in  which  there  is  some 
indication  that  the  claim  may  be  baseless. 

The  Assistant  Clerk  should  also  immediately  enter  a  30-day 
payment  order  where  the  claim  is  for  a  sum  certain  or  for  a  sum 
which  can  be  made  certain  by  computation.  Although  Dist./Mun. 
Cts.  R.  Civ.  P.  55(b)  and  Dist./Mun.  Cts.  Supp.  R.  Civ.  P.  106  do 
not  apply  to  small  claims,  the  Judge  (or  the  Assistant  Clerk  with 
the  Judge's  explicit  approval  and  under  the  Judge's  supervision) 
should  determine  the  plaintiff's  damages  and  enter  a  30-day 
payment  order  in  other  cases,  where  the  amount  of  damages  must  be 
assessed . 

The  amount  claimed  should  be  reduced  in  situations  of  part 
payment  or  partial  performance,  inflated  claims,  depreciated 
value,  lower  actual  cost  to  plaintiff,  unprovable  damages, 
uncertain  estimates,  where  collection  expenses  or  interest  have 
been  improperly  included,  or  other  instances  where  the 
plaintiff's  loss  is  overstated. 

A    payment    order    may    not    be    entered    against    a  defaulting 
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defendant  that  is  not  a  natural  person.  G.L.  c.  224,  s.  15, 
made  applicable  to  small  claims  by  G.L.  c.  218,  s.  23.  See 
Standard  7:03  as  to  how  to  enforce  such  judgments. 

Notice  of  a  default  judgment  and  payment  order  should  be 
given  both  parties  on  the  "Notice  of  Judgment"  form   (Appendix  F) . 

A  court  may  grant  relief  from  a  default  judgment  within  one 
year  of  judgment  for  lack  of  actual  notice  or  other  good  cause, 
and  may  impose  conditions  upon  such  relief,  Uniform  Small  Claims 
Rule  8,  including  payment  of  costs,  Uniform  Small  Claims  Rule 
7(e).  The  Judge  should  carefully  weigh  such  a  motion  to  ensure 
that  it  is  not  used  for  delay  and  that  it  would  achieve 
substantial  justice.  As  in  other  cases,  removal  of  a  default  in 
a  small  claim  is  in  the  Judge's  sound  discretion.  Maguire  v. 
Quality  Foreign  Cars,  Inc.,  54  Mass.  App.  Dec.  76,  81-82  (N. 
Dist.  1974)  (refusal  to  remove  default  upheld  where  Judge  found 
that  defendant's  attorney  intentionally  harassed  the  plaintiff  by 
phoning  the  court  to  ask  that  case  be  held  until  later)  .  The 
fact  that  a  small  claims  defendant  may  have  a  meritorious  defense 
is  not,  of  itself,  sufficient  to  require  the  removal  of  a 
default.  Younis  v.  Mario  Musto  Corp. ,  1979  Mass.  App.  Dec.  240, 
243  (S.  Dist.)  If  the  defendant  had  actual  notice  of  the  hearing, 
an  award  of  costs  of  the  plaintiff's  lost  wages  and  other 
out-of-pocket  expenses  is  often  appropriate  even  if  the  defendant 
demonstrates  good  cause  for  his  or  her  failure  to  appear. 

A  military  affidavit  is  required  only  before  the  entry  of  a 
default  judgment.  The  Federal  Soldiers'  and  Sailors'  Relief  Act 
of  1940,  54  Stat.  1178,  50  U.S.C.  App.  s.  520(1),  requires  that 
before  a  default  judgment  enter,  "the  plaintiff  .  .  .  shall  file 
in  the  court  an  affidavit  setting  forth  facts  showing  that  the 
defendant  is  not  in  military  service."  Without  such  an 
affidavit,  judgment  may  enter  only  by  court  order.  Because 
speedy  trials  are  the  norm  for  small  claims,  the  plaintiff's 
verified  statement  in  the  "Statement  of  Small  Claim  and  Notice  of 
Trial"  is  sufficiently  contemporaneous  with  the  entry  of  judgment 
to  fulfill  the  requirements  of  the  Act.  Except  in  special 
circumstances,  a  separate  form  of  military  affidavit  should  not 
be  required  for  a  small  claim.  The  filing  of  a  military 
affidavit  does  not  prevent  a  default  judgment  from  being  voidable 
upon  a  showing  of  a  meritorious  defense  if  the  defendant  was  in 
military  service  when  the  judgment  was  rendered.  50  U.S.C.  App. 
s.  520(4). 
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JUDGMENTS  AND  PAYMENT  ORDERS 

(Standards  7:00  through  7:06) 


Small  Claims  Standards 
Standard  7:00 


7:00  Rendering  of  Decision.  THE  JUDGE  SHOULD  CONSIDER  THE 
ADVANTAGES  OF  ANNOUNCING  THE  DECISION  OF  A  SMALL  CLAIM  AT  THE  END 
OF  TRIAL. 


COMMENTARY 

No  area  of  small  claims  practice  elicits  more  varied  opinions 
among  the  judiciary,  and  more  complaints  from  litigants,  than  the 
practice  of  taking  a  case  under  advisement  and  then  rendering 
decision  without  an  explanation. 

Those  in  favor  of  reserving  decision  emphasize  that  small 
claims  sessions  may  be  volatile,  and  sometimes  the  rendering  of 
an  immediate  decision  might  provoke  emotional  outbursts,  taxing 
the  court's  patience  as  well  as  its  time.  When  the  only  issue  is 
credibility,  great  tact  is  required  in  making  any  announcement. 
Occasionally,  further  legal  research  may  be  needed  to  resolve  a 
case.  They  also  observe  that  in  District  Court  civil  practice  a 
Judge  is  not  ordinarily  required  to  explain  the  basis  of 
decision . 

Those  who  believe  that  the  decision  should  usually  be 
rendered  from  the  bench  point  out  that  it  permits  the  court 
immediately  to  address  the  question  of  payment,  reducing  future 
appearances  and  perhaps  contributing  to  prompter  satisfaction  of 
judgments.  They  also  urge  that  the  Judge  assume  some  of  the 
burden  of  explanation  that  attorneys  normally  provide  their 
clients  in  civil  sessions.  A  brief  statement  of  reasons,  though 
time-consuming,  demonstrates  to  the  parties  that  they  have 
received  fair  consideration.  Not  infrequently  this  is  as 
important  as  winning  for  small  claims  litigants.  The  court 
appearance  is  often  the  finale  of  a  long  disagreement,  and  the 
parties  may  have  extensively  planned  and  worried  over  their 
presentations  to  the  court.  If  the  only  response  to  their 
impassioned  arguments   is  a  form  notifying  them  of   "judgment  for 

the   " ,    many   conclude    that   they   were    not    listened  to 

fully.  A  Judge's  comments  may  be  the  only  objective  appraisal 
the  parties  have  ever  received.  It  can  materially  assist 
litigants  in  controlling  their  emotional  reactions,  and  may  even 
help  to  mend  the  relationship. 

While  rendering  decision  from  the  bench  does  require  a  Judge 
to  draw  on  reserves  of  tact,  patience,  and  occasional  firmness, 
the    practice    appears    to    serve    the    statutory    goal     "that  the 
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persons  involved  shall  not  only  get,  but  shall  understand  that 
they  get,  a  fair  hearing."  Report  of  the  Judicature  Commission 
12,  1920  House  Doc.  No.  597,  quoted  favorably  in  McLaughlin  v. 
Municipal  Court  of  the  Roxbury  Dist. ,  308  Mass.  397,  402,  32 
N.E.2d  266,   269    (1941)  . 

But  the  two  viewpoints  on  this  question  need  not  harden  into 
mutually  exclusive  approaches.  A  Judge  who  does  not  wish  to 
indicate  his  or  her  actual  decision  in  a  small  claim  from  the 
bench  may  briefly  discuss  the  issue  that  will  control  the 
decision  and  indicate  contradictions  or  gaps  in  the  evidence  on 
that  issue,  perhaps  pointing  out  the  significance  of  the  burden 
of  proof.  The  Judge  may  or  may  not  hint  at  the  ultimate  ruling. 
Such  a  mechanism  prepares  the  parties  to  understand  the  decision 
when  it  is  rendered,  by  indicating  the  Judge's  thought  processes, 
short  of  the  actual  decision.  Such  a  summary  offers  the  parties 
the  welcome  clarity  that  a  jury  charge  often  brings,  while 
defusing  the  situation  because  "the  jury  is  still  out." 

When  decision  is  rendered,  whether  at  trial  or  after  being 
reserved,  judgment  should  enter  forthwith.  Uniform  Small  Claims 
Rule  7(d).  Both  parties  should  be  given  written  notice  by  means 
of  the  "Notice  of  Judgment"  form  (Appendix  F)  .  If  decision  is 
rendered  from  the  bench,  it  is  preferable  that  the  parties  be 
given  the  notice  in  the  courtroom  immediately  after  a  payment 
order  is  made   (see  Standard  7:02). 
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Small  Claims  Standards 
Standard  7:01 


7:01  Promptness  of  Decision.  IF  DECISION  IS  NOT  GIVEN  AT  THE 
TIME  OF  TRIAL,  THE  JDDGE  SHOULD  TELL  THE  PARTIES  WHEN  TO  EXPECT  A 
DECISION.  DECISION  SHOULD  BE  RENDERED  ON  THE  DAY  OF  TRIAL  IF 
POSSIBLE.  IT  SHOULD  BE  MADE  WITHIN  FIVE  DAYS  AFTER  TRIAL  UNLESS 
SPECIAL  CIRCUMSTANCES  NECESSITATE  FURTHER  DELAY. 


COMMENTARY 

The  Judge's  primary  obligation  is  to  decide  the  matter 
submitted.  The  parties  went  to  trial  because  they  were  unable  to 
resolve  the  dispute  themselves.  Whenever  possible,  the  decision 
should  be  made  from  the  bench.  See  Standard  7:00.  If  the  case 
must  be  taken  under  advisement,  however,  the  decision  should  be 
made  as  soon  as  possible  and,  in  any  event,  no  later  than  five 
days  after  the  hearing,  unless  precluded  by  special  circumstances 
(for  example,  if  the  Judge  is  awaiting  the  receipt  of  further 
evidence) .  If  the  Judge  takes  a  case  under  advisement  knowing 
that  some  legal  research  is  required,  he  or  she  should  inform  the 
parties  and  indicate  approximately  when  a  decision  may  be 
expected.  Small  claims  decisions  are  awaited  with  more  anxiety 
than  those  in  many  other  civil  matters. 


Small  Claims  Standards 
Standard  7:02 


7:02  Payment  Orders  When  Decision  Announced.  IF  A  DECISION 
FOR  THE  PLAINTIFF  IS  ANNOUNCED  AT  THE  END  OF  TRIAL,  THE  DEFENDANT 
SHOULD  BE  EXAMINED  AS  TO  ABILITY  TO  PAY,  AND  A  PAYMENT  ORDER 
SHOULD  BE  MADE  CONTEMPORANEOUSLY  WITH  JUDGMENT. 


COMMENTARY 

A  plaintiff  who  has  prevailed  should  not  be  required  to  make 
additional  court  appearances  if  possible.  Thus,  immediately 
after  announcing  decision  the  Judge  should  question  the  defendant 
regarding  ability  to  pay  and  then  enter  an  appropriate  payment 
order.  Uniform  Small  Claims  Rule  7(d)  requires  that  a  payment 
order  be  entered  upon  decision  "except  where  justice  will  not  be 
served  thereby."  A  payment  order  is  to  be  for  the  amount  of  the 
judgment  plus  allowable  costs  (see  Uniform  Small  Claims  Rule  7[e] 
and  Standard  7:04)  and  payable  by  a  definite  date  or  on  a 
definite  schedule.  Rule  7(d).  If  the  defendant  requests  time  to 
pay  and  the  Judge  wishes  to  see  a  written  financial  statement,  he 
or  she  may  be  referred  to  small  claims  personnel  for  assistance 
in  completing  a  financial  statement  (see  sample  in  Appendix  J), 
on  the  basis  of  which  the  Judge  may  permit  payment  in  specified 
installments.  If  the  Judge  does  not  require  a  written  financial 
statement,  any  information  from  the  defendant  on  which  the  Judge 
relies  should  be  furnished  under  oath.  In  unusual  circumstances, 
the  Judge  may  order  that  payment  be  made  to  the  court  on  behalf 
of  the  prevailing  party.     Id . 

In  making  an  order  to  pay,  the  Judge  should  observe  relevant 
statutory  exemptions,  such  as  those  in  G.L.  c.  235,  s.  34.  See 
G.L.  c.  224,  s.  16,  made  applicable  to  small  claims  by  G.L.  c. 
218,  s.  23.  Unrepresented  defendants  may  not  be  aware  of  such 
exemptions . 

A  payment  order  against  a  corporation  is  made  by  naming  its 
president,  treasurer,  cashier  or  other  officer  or  agent  in  charge 
of  the  payment  of  corporate  debts.  A  payment  order  against  a 
trust  with  transferable  shares  is  made  against  the  trustee  or 
agent  in  charge  of  payment  of  its  debts.  See  G.L.  c.  224,  s. 
15,  made  applicable  to  small  claims  by  G.L.  c.  218,  s.  23.  In 
such  situations,  the  person  should  be  named  in  his  representative 
capacity--e . g .     "John  H.   Jones,   as  President  of  ABC,  Inc." 

The  remedies  available  to  the  Judge  in  a  small  claims  session 


« 


• 


Small  Claims  Standards 
Standard  7:02  (cont'd) 


are  limited  to  money  judgments.  A  quasi-equitable  solution  such 
as  requiring  repairs  should  not  be  forced  on  a  party,  because  the 
District  Court  cannot  enforce  such  an  order.  See  G.L.  c.  218, 
s.  19C.  Where  the  parties  voluntarily  agree  to  such  a 
disposition,  the  case  should  be  continued  pending  fulfillment  of 
the  agreement.  If  the  defendant  fails  to  perform  as  agreed,  the 
plaintiff  should  recover  appropriate  monetary  damages. 

The  provisions  of  a  payment  order  should  be  entered  on  the 
"Notice  of  Judgment"  form  (Appendix  F)  and  preferably  given  to 
the  parties  in  the  courtroom  immediately  upon  entry  of  the 
order . 

See  Standard  7:03  as  to  modification  of  payment  orders. 


Small  Claims  Standards 
Standard  7:03 


7:03  Payment  Orders  When  Decision  Reserved  or  the  Defendant 
Defaults .  IF  THE  JUDGE  FINDS  FOR  THE  PLAINTIFF  AFTER  DECISION  HAS 
BEEN  RESERVED,  OR  IF  THE  DEFENDANT  DEFAULTS  AT  THE  HEARING,  AN 
ORDER  TO  PAY  IN  FULL  WITHIN  THIRTY  DAYS  SHOULD  BE  ENTERED.  IF 
SUCH  PAYMENT  IS  IMPOSSIBLE,  THE  DEFENDANT  MAY  ASK  THE  COURT  FOR  A 
MODIFIED  PAYMENT  ORDER. 


COMMENTARY 

A  payment  order  should  routinely  be  entered  for  the  full 
amount  of  the  judgment  and  costs,  payable  in  full  in  thirty  days 
unless  the  Judge  specifically  orders  a  longer  period.  The  making 
of  such  orders  is  essential  to  expeditious  small  claims 
processing . 

When  the  Judge  informs  the  small  claims  assistant  clerk  of 
his  or  her  decision  in  a  reserved  case,  the  clerk  should  confirm 
with  the  Judge  that  a  30-day  payment  order  should  also  enter.  In 
an  exceptional  case  where  the  Judge  consciously  declines  to  issue 
a  payment  order  at  the  time  of  judgment  because  "justice  will  not 
be  served  thereby,"  Uniform  Small  Claims  Rule  7(d),  the  Judge 
should  direct  the  small  claims  assistant  clerk  to  note  that 
ruling  on  the  docket  sheet.  It  is  suggested  that  an  explanation 
be  added  to  guide  any  Judge  subsequently  sitting  in  the  small 
claims  session. 

A  successful  small  claims  litigant  should  never  be  required 
to  initiate  formal  supplementary  process  proceedings  under  G.L. 
c.  224  to  obtain  a  payment  order.  Similarly,  the  Uniform  Small 
Claims  Rules  no  longer  require  that  the  losing  party  be  summonsed 
(by  the  procedure  formerly  referred  to  as  "small  claims 
supplementary  process")  merely  for  the  court  to  issue  a  payment 
order.  If  inadvertently  a  payment  order  was  not  made  at  the  time 
of  judgment,  upon  inquiry  by  the  prevailing  party,  the  small 
claims  assistant  clerk  should  bring  the  omission  to  the  attention 
of  a  Judge  in  order  to  have  a  payment  order  entered. 

One  exception  to  this  simplified  process  is  required  by 
statute.  A  payment  order  may  not  be  entered  against  a  defaulting 
defendant  that  is  not  a  natural  person.  If  such  a  defendant  is  a 
corporation,    its   president,    treasurer,    cashier   or   other  officer 


« 


Small  Claims  Standards 
Standard  7:03  (cont'd) 


or  agent  in  charge  of  the  payment  of  corporate  debts  should  be 
summonsed,  and  a  payment  order  issued  against  that  person  in  his 
or  her  representative  capacity.  If  such  a  defendant  is  a  trust 
with  transferable  shares,  the  trustee  or  agent  in  charge  of 
payment  of  the  trust's  debts  should  similarly  be  summonsed  and 
ordered.  See  G.L.  c.  224  ,  s.  15,  made  applicable  to  small 
claims  by  G.L.   c.     218,   s.  23. 

A  losing  defendant  may  request  the  court  to  modify  the  terms 
of  any  payment  order  "after  such  notice  as  may  be  deemed 
appropriate."  Uniform  Small  Claims  Rule  8.  The  judgment  debtor 
should  be  required  to  notify  the  prevailing  party  in  advance  when 
any  request  for  modification  will  be  made,  and  the 
Clerk-Magis trate ' s  office  should  notify  both  plaintiff  and 
defendant  in  writing  of  any  modification  allowed  by  the  Judge.  If 
the  Judge  wishes  to  see  a  written  financial  statement,  the 
defendant  should  be  referred  to  small  claims  personnel  to 
complete  such  a  financial  statement  (see  sample  in  Appendix  J) 
prior  to  the  hearing  of  any  request  for  modification.  If  a  sworn 
financial  statement  is  not  used,  any  information  from  the 
defendant  on  which  the  Judge  relies  should  be  furnished  under 
oath . 


♦ 


Small  Claims  Standards 
Standard  7:04 


7:04  Costs .  THE  ACTUAL  CASH  DISBURSEMENTS  OF  THE  PREVAILING 
PARTY  FOR  ENTRY  FEE,  SURCHARGE,  MAILING  AND  CONSTABLE  FEES  SHOULD 
BE  ASSESSED  AS  COSTS.  WITNESS  FEES  AND  OTHER  COSTS  MAY  BE  ALLOWED 
ONLY  BY  COURT  ORDER.  THE  JUDGE  SHOULD  EXAMINE  CAREFULLY  ALL 
CLAIMS  FOR  DISCRETIONARY  COSTS. 


COMMENTARY 

The  prevailing  party  should  receive  his  or  her  actual  cash 
disbursements  for  filing  and  service  fees.  Other  costs  may  be 
taxed  only  by  special  order  of  court.  Additional  costs  not 
exceeding  $100  may  be  assessed  against  any  party  who  has  set  up  a 
frivolous  or  misleading  claim  or  answer,  or  otherwise  sought  to 
hamper  a  speedy  and  fair  resolution.  See  Uniform  Small  Claims 
Rule  7(e). 

The  provision  that  the  rules  may  provide  for  the 
imposition  of  costs  in  the  discretion  of  the  court  is 
inserted  to  enable  the  judges  to  meet  any  attempt  to 
abuse  the  use  of  the  proposed  procedure  in  unforeseen 
ways . 

Report  of  the  Judicature  Commission  14,    1920  House  Doc.   No.  597. 

Attorneys'  fees  should  not  be  added  to  the  judgment  unless 
there  is  a  written  provision  for  such  in  the  contract  upon  which 
the  claim  is  based.  See  G.L.  c.  186,  s.  20  with  respect  to 
contractual  attorneys'  fees  in  actions  involving  residential 
leases.  Attorneys'  fees  may  also  be  awarded  where  expressly 
authorized  by  statute,  but  the  Judge  should  weigh  such  awards 
carefully  in  light  of  the  "obvious"  legislative  intent  that  small 
claims  procedure  should  not  require  assistance  of  counsel. 
McLaughlin  v.  Municipal  Court  of  the  Roxbury  Dist.,  308  Mass. 
397,    405,    32  N.E.2d  266,    271  (1941). 


Small  Claims  Standards 
Standard  7:05 


7:05    Relief    From    Judgment.    THE    JUDGE    SHOULD    EXERCISE  WITH 
CAUTION  THE  DISCRETION  TO  GRANT  RELIEF  FROM  JUDGMENT. 


COMMENTARY 

Within  one  year  of  the  date  of  judgment,  the  Judge  may  grant 
relief  from  judgment  or  from  any  order  "for  want  of  actual  notice 
to  a  party,  for  error  or  for  any  other  cause  that  the  court  may 
deem  sufficient,"  and  may  condition  relief  upon  any  reasonable 
condition.  Uniform  Small  Claims  Rule  8.  The  opposing  party 
should  be  given  an  opportunity  to  be  heard  in  opposition  to  a 
request  for  relief  from  judgment. 

Before  granting  relief  from  a  dismissal  (see  Commentary  to 
Standard  6:08)  or  from  a  default  judgment  (see  Commentary  to 
Standard  6:09),  the  Judge  should  be  persuaded  that  the  moving 
party  is  not  simply  using  dilatory  tactics  to  frustrate  the 
expeditious  operation  of  the  small  claims  process. 

Although  Dist./Mun.  Cts.  R.  Civ.  P.  59  (New  Trials)  and  60 
(Relief  from  Judgment  or  Order)  do  not  apply  to  small  claims,  see 
Dist./Mun.  Cts.  R.  Civ.  P.  81(a),  caselaw  applying  Rules  59  and 
60  may  appropriately  guide  a  Judge's  discretion  in  granting 
relief  from  judgment  in  a  small  claim. 


Small  Claims  Standards 
Standard  7:06 


7:06  Appeals .  A  LOSING  DEFENDANT  MAY  APPEAL  FOR  A  JURY  TRIAL 
IN  SUPERIOR  COURT.  A  LOSING  PLAINTIFF  HAS  NO  RIGHT  OF  APPEAL.  THE 
JUDGE  MAY  SUBMIT  A  QUESTION  OF  LAW  TO  THE  APPELLATE  DIVISION,  BUT 
ONLY  IN  THE  FORM  OF  A  REPORT  OF  A  CASE  STATED. 


COMMENTARY 

Within  ten  days  of  receipt  of  the  court's  finding,  the  defendant 
may  file  a  notice  that  he  or  she  claims  jury  trial  in  Superior 
Court.  No  particular  form  of  notice  is  required,  but  it  must  be 
accompanied  (1)  by  an  affidavit  that  the  case  involves  questions 
of  law  and  fact  requiring  jury  trial,  with  specifications 
thereof,  and  that  such  trial  is  intended  in  good  faith,  (2)  by 
the  $5  entry  fee  in  Superior  Court,  and  (3)  by  a  $100  penal  bond 
with  surety  payable  to  the  other  party  to  satisfy  within  thirty 
days  any  judgment  for  costs  in  Superior  Court.  The  bond  must  be 
approved  by  the  plaintiff  or  by  the  Clerk-Magistrate  or  an 
Assistant  Clerk.  The  $100  bond  is  not  required  from  municipal  and 
county  bodies  and  officials,  from  defendants  who  have  already 
posted  bond  to  dissolve  an  attachment,  or  to  appeal  from  a 
judgment  secured  by  a  motor  vehicle  insurance  policy.  The  bond 
should  be  waived  if  the  defendant  is  indigent  and  the  Judge  is 
satisfied  that  the  appeal  is  not  frivolous.  G.L.  c.  218,  s. 
23.  A  residential  landlord's  appeal  from  an  adverse  small  claims 
decision  involving  a  security  deposit  requires  a  higher  bond,  the 
details  of  which  are  set  out  in  s.  23.  If  a  division  wishes  to 
make  a  form  available  for  claims  of  appeal,  a  form  such  as  that 
in  Appendix  K  may  be  used. 

When  appropriate,  an  unrepresented  small  claims  defendant  may 
be  advised  (1)  that  in  order  to  preserve  his  or  her  right  of  jury 
trial,  the  defendant  must  file  with  the  Superior  Court  within  ten 
days  of  the  entry  of  the  appeal  a  demand  for  jury  trial  (See 
Mass.  R.  Civ.  P.  38 [b] ) ;  (2)  that  the  Superior  Court  will  advance 
the  appeal  for  speedy  trial,  but  may  require  formal  pleadings 
conforming  to  the  Massachusetts  Rules  of  Civil  Procedure  (See 
G.L.  c.  218,  s.  23);  (3)  that  the  District  Court  Judge's 
finding  will  be  prima  facie  evidence  before  the  Superior  Court 
jury  ( I_d.  )  ;  and  (4)  that  the  defendant  will  be  entitled  to  jury 
trial  only  for  contested  questions  of  fact,  and  a  Superior  Court 
Judge  may  grant  summary  judgment  for  one  party  or  the  other  if 
there  are  no  contested  factual  issues    (See  Mass.   R.   Civ.   P.  56). 


Small  Claims  Standards 
Standard  7:06  (cont'd) 


After  an  appeal  and  bond  are  filed,  the  Clerk-Magistrate's 
office  should  transmit  the  papers  to  the  Superior  Court  for  trial 
in  accordance  with  G.L.  c.  218,  s.  23  and  Uniform  Small  Claims 
Rule  10.  To  aid  pro  se  defendants,  the  Clerk-Magistrate's  office 
may  wish  to  keep  on  hand  a  supply  of  the  "Civil  Action  Cover 
Sheet"  (Form  MTC  002)  required  by  Superior  Court  Standing  Order 
No.  1-83  upon  the  commencement  of  any  civil  action,  including  a 
small  claims  appeal,  as  well  as  a  supply  of  the  "Demand  for  Jury 
Trial"    (Superior  Court  Form  Civ.   P.   13) . 

A  default  judgment  may  not  be  appealed  to  Superior  Court. 
Instead,  the  defendant  must  move  for  relief  from  judgment.  See 
Standard  7:05.  This  conclusion  appears  to  be  compelled  by  the 
statutory  language  allowing  the  defendant  to  appeal  the  "finding" 
of  the  District  Court  "where  the  cause  was  determined"  (G.L.  c. 
218,  s.  23).  Interpreting  a  similar  statute,  the  Appeals  Court 
has  indicated  that  a  dismissal  or  default  is  not  an  appealable 
"decision  or  finding."  H.  Sandberg  &  Son,  Inc.  v.  Clerk  of  the 
Dist.  Court  of  N.  Norfolk,  12  Mass.  App.  Ct.  686,  428  N.E.2d  359 
(1981)  (Superior  Court  case  remanded  to  District  Court  pursuant 
to  G.L.  c.  231,  s.  102C  cannot  be  retransf erred  after  dismissal 
or  default) .  Permitting  a  defaulted  defendant  to  appeal  "would 
defeat  the  purpose  of  [the  statute]  by  encouraging  a  practice 
under  which  [defendants]  who  are  prepared  to  accept  the  risks  of 
an  adverse  prima  facie  case  against  them  could  suffer  judgments 
of  .  .  .  default  in  a  District  Court  and  unilaterally  delay  the 
presentation  of  their  evidence  until  the  time  of  trial  before  a 
judge  or  a  jury  in  the  Superior  Court  .  .  .  [and  this]  would  work 
at  cross  purposes  with  numerous  of  the  provisions  of  St.  1978  , 
c.  478  .  .  .  the  Court  Reorganization  Act  of  1978  ,  which  were 
also  designed  to  reduce  congestion  in  the  Superior  Court."  Id . 
Appeal  from  a  default  judgment  would  also  frustrate  the 
legislative  goal  of  simplified  procedure  for  small  claims  and 
nullify  the  special  statutory  requirements  that  appeal  to  a 
Superior  Court  jury  may  be  had  in  a  small  claim  only  "in  good 
faith"  and  "where  there  are  questions  of  law  and  fact  in  the  case 
requiring  a  trial  by  jury"    (G.L.   c.      218,   s.  23). 

Neither  party  has  a  right  to  a  report  of  questions  of  law  to 
the  Appellate  Division  of  the  District  Court,  but  the  court  may 
report  a  question  to  the  Appellate  Division  in  the  form  of  a  case 
stated.  G.L.  c.  218,  s.  23.  Voluntary  reports  are  limited  to 
questions  of  law  only.  Questions  of  fact  or  discretion  may  not 
be  reported.  Nor  may  interlocutory  or  subsidiary  findings  not 
determinative  of  the  entire  case.  Younis  v.  Mario  Musto 
Corporation,  1979  Mass.  App.  Dec.  240,  242,  244  (S.  Dist.) 
(appropriateness  of  Judge's  refusal  to  grant  relief  from  small 
claims  default  judgment  is  not  the  proper  subject  of  a  case 
stated)  . 
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Small  Claims  Standards 
Standard  7:06  (cont'd) 


A   plaintiff   who  chooses   to  bring  a  claim  under   small  claims 

procedure  waives   trial   by  jury  and  appeal   to  the   Superior  Court 

unless  the  defendant  appeals,  in  which  case  the  plaintiff  may 
claim  trial  by  jury.     G.L.   c.     218,   s.  23. 

If  the  plaintiff  wishes  to  preserve  the  right  of 
appeal,  he  can  begin  his  suit  by  [complaint]  in  the 
ordinary  way.  But  if  he  wishes  to  have  a  day  in  court 
and  get  through  with  the  matter  as  soon  as  possible  he 
may  use  the  informal  procedure  .... 

Report  of  the  Judicature  Commission  15,    1920  House  Doc.   No.  597. 

Since  a  counterclaim  is  not  obligatory  in  small  claims 
practice  (See  Uniform  Small  Claims  Rule  3  [b]  )  ,  it  would  appear 
that  a  defendant  also  waives  appeal  to  the  Superior  Court  for 
jury  trial  as  to  any  counterclaim  brought  in  the  small  claims 
session . 


ENFORCEMENT  OF  JUDGMENTS 

(Standards  8:00  through  8:04) 


• 


# 


Small  Claims  Standards 
Standard  8:00 


8:00  Enforcement  of  Judgments — General.  IN  ORDER  FOR  THE 
SMALL  CLAIMS  PROCEDURE  TO  BE  EFFECTIVE,  PREVAILING  PARTIES  MUST 
HAVE  SOME  ASSURANCE  THAT  EFFORTS  WILL  BE  MADE  TO  CAUSE  THE 
JUDGMENT  TO  BE  SATISFIED.  TO  THAT  END,  THE  CLERK-MAGISTRATE'S 
OFFICE  SHOULD  ASSIST  IN  THE  ENFORCEMENT  OF  JUDGMENTS.  INSTITUTION 
OF  SUPPLEMENTARY  PROCEEDINGS  SHOULD  NOT  BE  REQUIRED  TO  SATISFY  A 
SMALL  CLAIMS  JUDGMENT. 


COMMENTARY 

Probably  the  most  frequent  complaint  of  small  claims 
plaintiffs  is  their  inability  to  enforce  the  judgments  rendered 
in  their  favor.  After  devoting  substantial  time,  effort  and 
out-of-pocket  expense  to  the  prosecution  of  their  small  claim, 
successful  plaintiffs  too  often  find  themselves  unable  to 
col lect . 

Traditionally,  the  courts  have  required  these  plaintiffs  to 
activate  each  further  step  toward  enforcing  a  judgment.  This 
procedure  has  not  always  been  successful.  Not  only  is  it  too 
costly  in  time  and  effort  for  the  small  amount  usually  involved, 
but  it  is  too  complex  for  the  layman  and  often  discourages 
attempts  to  collect  the  amount  due. 

While  primary  responsibility  for  the  collection  of  a  judgment 
must  remain  with  the  judgment  creditor,  in  small  claims  the  court 
must  provide  as  much  information  and  assistance  as  possible. 
J.C.  Ruhnka  &  S.  Weller  with  J. A.  Martin,  Small  Claims  Courts:  A 
National  Examination  195  (National  Center  for  State  Courts, 
1978).  The  ideal  of  self-representation  in  small  claims  court 
becomes  hollow  if  a  litigant  must  subsequently  hire  an  attorney 
to  decode  the  process  of  collecting  a  judgment.  Weller  &  Ruhnka, 
Small  Claims  Courts:  Operations  and  Prospects,  2  State  Ct.  J., 
Winter  1978,   at  6,  41. 

The  Uniform  Small  Claims  Rules  are  designed  to  simplify  the 
collection  procedure  by  having  the  court  assume  a  more  active 
role  in  the  process  and  by  eliminating  the  necessity  of  formal 
supplementary  process. 
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Small  Claims  Standards 
Standard  8:01 


8:01  Failure  to  Make  Payment.  THE  COURT  SHOULD  COMMENCE 
CONTEMPT  PROCEEDINGS  WHEN  NOTIFIED  BY  THE  PLAINTIFF  THAT  THE 
DEFENDANT  HAS  FAILED  TO  COMPLY  WITH  A  PAYMENT  ORDER. 


COMMENTARY 

The  major  mechanism  for  the  court's  involvement  in 
satisfaction  of  small  claims  judgments  is  enforcement  by  contempt 
proceedings  of  the  court's  payment  order  which  "shall,  except 
where  justice  will  not  be  served  thereby,"  be  ordered 
contemporaneously  with  the  entry  of  judgment.  See  Uniform  Small 
Claims  Rule  7(d). 

Where  appropriate,  the  defendant  should  be  informed  that 
failure  to  make  payment  will  result  in  a  hearing  to  show  cause 
why  he  or  she  should  not  be  held  in  contempt  for  failure  to 
comply  with  the  court  order,  and  that  upon  a  finding  of  contempt 
he  or  she  may  be  fined  or  imprisoned. 

The  plaintiff  should  be  advised  to  contact  the 
Clerk-Magistrate's  office  if  two  consecutive  scheduled  payments 
are  missed.  When  it  seems  useful,  the  small  claims  assistant 
clerk  or  small  claims  specialist  "may  make  such  inquiry  into  the 
matter,  if  any,  as  he  deems  useful."  Uniform  Small  Claims  Rule 
9(a).  In  some  communities,  personal  contact  at  this  stage  may 
save  delay  and  embarrassment  for  both  sides.  If  such  attempts 
are  inappropriate  or  unfruitful,  a  "Notice  to  Show  Cause"  (see 
Appendix  G)  is  to  be  issued  to  the  plaintiff  with  instructions  on 
how  to  have  it  served  on  the  defendant  by  a  constable  or  deputy 
sheriff . 

In  contempt  hearings,  the  court  "shall  take  such  action, 
permitted  by  law,  as  it  deems  appropriate  to  the  end  that  orders 
of  payment  are  complied  with  promptly  and  satisfaction  of  the 
judgment  in  the  case  is  not  frustrated."  Uniform  Small  Claims 
Rule  9(a).  This  may  include  remedial  fines,  conditional  ("in 
terrorem")  fines,  or  imprisonment  with  release  conditioned  upon 
compliance.  See  Connors,  "The  Law  of  Contempt  in  Massachusetts: 
An  Overview,"  63  Mass.  L.  Rev.  161  (1978);  Franklin  N.  Flaschner 
Judicial  Institute,  Inc.,  Contempt  (October  31,  1979,  conference 
outline)  .  The  contempt  itself  may  be  punished  by  not  more  than 
30  days  in  the  common  jail  or  a  fine  of  not  more  than  $200.  G.L. 
c.     224,   s.  18. 


Small  Claims  Standards 
Standard  8:01  (cont'd) 


No  contempt  proceeding  should  be  commenced  within  the  ten-day 
appeal  period.     See  G.L.   c.      218,   s.  23. 

If  the  defendant  moves  to  the  jurisdiction  of  another  court 
at  any  time  during  the  process  of  enforcing  a  payment  order,  the 
small  claim  should  be  transferred  to  the  court  in  the  judicial 
district  to  which  the  defendant  has  moved,  for  further 
enforcement  actions.     Uniform  Small  Claims  Rule  9(b). 


f 


Small  Claims  Standards 
Standard  8:02 


8:02  Attachment.  PRETRIAL  ATTACHMENT  IS  NOT  AVAILABLE. 
POST- JUDGMENT  ATTACHMENT  MAY  BE  PERMITTED  WHERE  NECESSARY  TO 
SECURE  SATISFACTION  OF  THE  JUDGMENT. 


COMMENTARY 

Pretrial  attachment  is  not  permitted  for  a  small  claim. 
Attachment  after  judgment  may  be  granted  by  the  court  in 
accordance  with  statutory  provisions  and  applicable  civil  rules. 
Uniform  Small  Claims  Rule  6.  This  apparently  means  that  in  lieu 
of  levy  of  execution  (see  Standard  8:03),  a  judgment  creditor 
may,  as  part  of  a  civil  action  brought  on  the  small  claims 
judgment  (see  G.L.  c.  235  ,  s.  14),  obtain  an  attachment  (see 
G.L.  c.  223  ,  ss.  42-132  ;  Dist./Mun.  Cts.  R.  Civ.  P.  4.1)  or 
trustee  process  (G.L.  c.  246;  Dist./Mun.  Cts.  R.  Civ.  P.  4.2)  to 
secure  the  amount  of  the  judgment.  It  is  unclear  whether 
attachment  may  be  obtained  in  the  small  claims  action  itself  by 
postjudgment  motion  and  whether  such  attachment,  if  available, 
would  dissolve  30  days  after  the  entry  of  judgment.  See  G.L.  c. 
223,   s.      59  and  S.J.C.   Rules  1:03A  and  1:04A. 

In  small  claims  it  is  relevant  to  remember  that  a  real  estate 
attachment  may  not  be  granted  to  secure  a  judgment  of  $20  or 
less.     G.L.   c.      223,   s.  42. 


Small  Claims  Standards 
Standard  8:03 


8:03     Execution.     AN    EXECUTION    SHOULD    BE     ISSUED    ONLY  WHEN 
REQUESTED. 


COMMENTARY 

For  most  small  claims,  an  execution  is  merely  an  outdated 
form  adding  to  the  complexity  of  enforcing  a  judgment.  When  a 
payment  order  is  entered  at  the  time  of  judgment,  an  execution  is 
normally  unnecessary  to  enforce  the  order.  An  execution  will  be 
required  if  the  plaintiff  desires  to  attach  assets  of  the  debtor, 
however.     See  Standard  8:02. 

Most  often,  executions  in  small  claims  are  needed  for 
extrajudicial  purposes.  The  Registry  of  Motor  Vehicles  requires 
an  execution  to  suspend  a  defendant's  license  for  an  unpaid 
property  damage  judgment  (G.L.  c.  90,  s.  22A) .  Motor  vehicle 
insurance  companies  often  require  an  execution  before  they  will 
pay  a  contested  claim.  In  these  cases,  the  plaintiff  should  be 
informed  to  request  an  execution. 

Execution  may  issue  fifteen  business  days  after  the  date  of 
judgment,  Uniform  Small  Claims  Rule  7(f),  unless  the  case  is 
appealed  for  jury  trial,  see  G.L.  c.  235,  s.  16.  A  plaintiff 
who  has  obtained  an  execution  need  not  surrender  it  to  enforce  a 
payment  order,  but  may  not  obtain  a  double  satisfaction.  Uniform 
Small  Claims  Rule  7(f). 


Small  Claims  Standards 
Standard  8:04 


8:04   Use  of   a  Capias.    UPON  PROOF  OF  SERVICE  OF  THE  NOTICE  TO 
SHOW  CAUSE  AND  DEFAULT  BY  THE  DEFENDANT,   A  CAPIAS  SHOULD  ISSUE. 


COMMENTARY 

"Last  and  usual"  constable  service  of  the  "Notice  to  Show 
Cause",  coupled  with  first  class  mail  notice  pursuant  to  G.L.  c. 
233,  s.  31,  is  adequate  to  support  the  issuance  of  a  capias  for 
the  defendant's  arrest.  "In-hand"  service  is  not  required.  See 
District  Court  Bulletin  No.   5-80,   Item  12    (August  28,  1980). 

Since  a  sheriff  has  no  means  of  determining  who  is  an  officer 
of  a  corporation  and  thus  may  be  liable  for  arresting  the  wrong 
person,  a  capias  issued  against  a  corporation  or  trust  should 
state  the  name  of  the  specific  officer,  trustee  or  agent  against 
whom  the  payment  order  was  made  and  whom  the  law  treats  as  the 
contemnor.  See  G.L.  c.  224  ,  ss.  15-16,  and  Standard  7:02.  In 
such  situations,  the  contemnor  should  be  named  in  the  capias  in 
his  representative  capacity — e.g.  "John  H.  Jones,  as  President 
of  ABC,  Inc." 

The  defendant  should  understand  the  serious  point  to  which 
the  proceedings  have  progressed.  Thus,  when  the  debtor  is  before 
the  court  on  arrest,  the  fact  that  he  or  she  is  under  arrest 
should  be  made  clear  to  the  debtor.  The  Judge  should  hear  the 
matter  even  if  the  debtor  is  brought  in  on  a  day  other  than  one 
scheduled  for  small  claims  or  enforcement  of  judgments.  This 
procedure  is  recommended  because  chronic  debtors  are  aware  that 
they  will  be  arrested  only  on  that  day  and,  accordingly,  they 
sometimes  make  themselves  unavailable  on  that  day. 

The  small  claims  form  of  capias  (Appendix  H)  expires  after 
one  year.  It  may  be  renewed  for  an  additional  year  by  requesting 
such  renewal  in  writing  from  the  Clerk-Magistrate's  office. 


Appendix  A 

GENERAL  LAWS  C.    218,    ss.  21-25 

(as  amended  by  St.   1982,   c.  27) 


General  Laws  c.  218,  s.  21 


The  administrative  justice  for  the  district  court  department  shall  make 
uniform  rules  applicable  to  all  the  divisions  within  said  department,  and  the 
administrative  justice  for  the  Boston  municipal  court  department  shall  make 
rules  for  the  department,  in  both  instances  subject  to  the  approval  of  the 
supreme  judicial  court,  providing  for  a  simple,  informal  and  inexpensive 
procedure,  hereinafter  called  the  procedure,  for  the  determination,  according 
to  the  rules  of  substantive  law,  of  claims  in  the  nature  of  contract  or  tort, 
other  than  slander  and  libel,  in  which  the  plaintiff  does  not  claim  as  debt 
or  damages  more  than  twelve  hundred  dollars,  except  that  said  dollar 
limitation  shall  not  apply  to  an  action  for  property  damage  caused  by  a  motor 
vehicle,  and  for  a  review  of  judgments  upon  such  claims  when  justice  so 
requires.  The  procedure  shall  not  be  exclusive,  but  shall  be  alternative  to 
the  formal  procedure  for  civil  actions  begun  by  summons  and  complaint. 
Actions  under  this  section  and  sections  twenty-two  to  twenty-five,  inclusive, 
shall  be  brought  in  the  judicial  district  where  the  defendant  lives  or  has 
his  usual  place  of  business  or  employment;  provided,  however,  that  actions 
brought  against  a  landlord  or  lessor  of  land  or  tenements  rented  for 
residential  purposes,  and  arising  out  of  such  property  or  rental,  may  also  be 
brought  in  the  judicial  district  in  which  the  property  is  located;  provided, 
further,  that  each  division  within  the  district  court  department  shall  have 
civil  jurisdiction  of  such  actions  commenced  in  such  division  which  should 
have  been  brought  in  some  other  division,  to  the  extent  that  the  action  may 
be  heard  and  disposed  of  by  the  court  in  the  division  in  which  it  was  begun 
if  the  venue  of  said  action  is  waived  or,  if  venue  requirements  are  not 
waived,  the  court  may,  on  motion  of  any  party,  order  the  action,  with  all 
papers  relating  thereto,  transferred  for  hearing  and  disposition  to  the 
division  in  which  the  action  should  have  been  commenced.  Said  action  shall 
thereupon  be  entered  and  prosecuted  in  such  division  as  if  it  had  originally 
commenced  therein,  and  all  prior  proceedings  otherwise  regularly  taken  shall 
thereafter  be  valid.  An  action  may  be  commenced  under  this  section  if  the 
initial  amount  of  damages  claimed  is  twelve  hundred  dollars  or  less  or  is  an 
action  for  property  damage  caused  by  a  motor  vehicle  regardless  of  the  amount 
of  the  claims  notwithstanding  that  the  court  may  award  double  or  treble 
damages  in  accordance  with  the  provisions  of  any  general  or  special  law.  For 
the  purpose  of  hearing  such  property  damage  claims  the  procedure  established 
shall  provide  for  all  such  claims  to  be  heard  on  one  evening  every  other 
week,  and  on  one  Saturday  on  the  alternative  week,  unless  otherwise  agreed  to 
by  all  parties  in  such  actions  in  accordance  with  the  provisions  of  section 
thirty-four  0  of  chapter  ninety. 


General  Laws  c.  218,  s.  22 

The  procedure  shall  include  the  beginning  of  actions  with  an  entry  fee  of 
five  dollars  for  claims  of  five  hundred  dollars  or  less  and  seven  dollars  and 
fifty  cents  for  claims  of  greater  than  five  hundred  dollars,  plus  the  costs 
of  registered  mail  notice,  but  without  summons  and  complaint  and  without 
requirement,  except  by  special  order  of  court,  of  any  pleading  other  than  a 
statement  to  the  clerk  or  an  assistant  clerk,  who  shall  reduce  the  same  to 
concise  written  form  in  a  docket  kept  for  the  purpose.  The  procedure  shall 
include  notice  by  registered  mail   instead  of  the  mode  of  service  heretofore 


required,  and  shall  include  provisions  for  early  hearing.  The  procedure  may 
include  the  modification  of  any  or  all  rules  of  pleading  and  practice, 
anything  contained  in  other  chapters,  sections  or  acts  notwithstanding,  and 
may  include  a  stay  of  the  entry  of  judgment  or  of  the  issue  of  execution  and 
authority  in  the  court,  in  its  discretion,  after  proper  inquiry,  to  order 
payment  to  the  prevailing  party  of  the  amount  found  due  on  or  before  a  day 
stated  or  by  installments,  to  modify,  extend  or  vacate  such  order  and,  in  its 
discretion,  to  enforce  such  order  by  contempt  proceedings,  substantially  in 
the  manner  provided  in  chapter  two  hundred  and  twenty-four,  and  to  provide 
therefor  in  the  rules  for  the  procedure.  Said  rules  for  the  procedure  may 
provide  for  the  elimination  of  any  or  all  fees  and  costs,  and  that  costs 
shall  be  in  the  discretion  of  the  court.  In  causes  begun  under  the 
procedure,  the  court  may  on  application  for  cause  shown  issue  writs  of 
attachment  of  property. 

At  the  commencement  of  an  action  under  the  procedure  the  plaintiff  shall 
be  informed  that  such  action  may  be  submitted  to  the  magistrate  for  mediation 
and  resolution  at  the  request  of  either  party  and  with  the  agreement  of  both 
parties.  The  magistrate  shall  make  appropriate  note  of  any  agreement  so 
reached,  and  entry  of  judgment  shall  be  made  by  the  court.  Any  action  which 
is  not  resolved  by  agreement  may,  at  the  request  of  any  party,  be  heard  by  a 
justice  under  the  proceding  paragraph. 


General  Laws  c.  218,  s.  23 

Every  cause  begun  under  the  procedure  shall  be  determined  initially  in 
the  district  court.  No  such  cause  may  be  removed  for  trial  in  the  superior 
court.  In  any  action  for  property  damage  caused  by  a  motor  vehicle  where  the 
action  is  removed  to  the  district  court  by  the  insurer  and  the  unpaid  party 
recovers  a  judgment  for  any  amount  due  and  payable  by  the  insurer,  the  court 
shall  assess  against  the  insurer  in  addition  thereto  costs  and  reasonable 
attorney's  fees.  A  plaintiff  beginning  a  cause  under  the  procedure  shall  be 
deemed  to  have  waived  a  trial  by  jury  and  any  right  of  appeal  to  the  superior 
court;  but  if  said  cause  shall  be  appealed  to  the  superior  court  by  the 
defendant  as  hereinafter  provided,  the  plaintiff  shall  have  the  same  right  to 
claim  a  trial  by  jury  as  if  the  cause  had  been  begun  in  the  superior  court. 
The  defendant  may,  within  ten  days  after  receipt  of  the  court's  finding,  file 
in  the  court  where  the  cause  was  determined  a  claim  of  trial  by  jury,  and  his 
affidavit  that  there  are  questions  of  law  and  fact  in  the  cause  requiring  a 
trial  by  jury,  with  specifications  thereof,  and  that  such  trial  is  intended 
in  good  faith.  The  defendant's  claim  of  trial  by  jury  shall  be  accompanied 
by  five  dollars  for  the  entry  of  the  cause  in  the  superior  court  and  a  bond 
in  the  penal  sum  of  one  hundred  dollars,  with  such  surety  or  sureties  as  may 
be  approved  by  the  plaintiff  or  the  clerk  or  an  assistant  clerk  of  the 
district  court,  payable  to  the  other  party  or  parties  to  the  cause, 
conditioned  to  satisfy  any  judgment  of  costs  which  may  be  entered  against  him 
in  the  superior  court  in  said  cause  within  thirty  days  after  the  entry 
thereof;  provided,  that  in  any  action  brought  by  a  tenant  of  residential 
premises  pursuant  to  the  provisions  of  section  fifteen  B  of  chapter  one 
hundred  and  eighty-six,  bond  shall  be  given  in  an  amount  equal  to  three  times 
the  amount  of  the  security  deposit  or  balance  thereof  to  which  the  tenant  is 
entitled,  plus  interest  at  the  rate  of  five  per  cent  from  the  date  when  such 
payment    became    due,    together    with    court    costs    and   an   amount    equal    to  a 


reasonable  attorney's  fee  for  service  which  had  been  performed  by  an 
attorney,  if  any,  or  which  may  be  expected  to  be  performed  by  an  attorney 
during  the  pendency  of  the  appeal. 

The  clerk  shall  forthwith  transmit  such  original  papers  or  attested 
copies  thereof  as  the  rules  for  the  procedure  may  provide,  and  the  superior 
court  may  try  the  case  as  transmitted  or  may  require  pleadings  pursuant  to 
the  Massachusetts  Rules  of  Civil  Procedure,  but  the  cause  may  be  marked  for 
trial  on  the  list  of  causes  advanced  for  speedy  trial  by  jury.  A  finding  for 
the  plaintiff  in  the  district  court  shall  be  prima  facie  evidence  for  the 
plaintiff  in  the  superior  court  trial.  At  such  trial  the  plaintiff  may,  but 
need  not,  introduce  evidence. 

No  bond  shall  be  required  of  a  county,  city,  town  or  other  municipal 
corporation,  or  of  a  board,  officer  or  employee  thereof  represented  by  the 
city  solicitor,  town  counsel  or  other  officer  having  similar  duties,  or  of  a 
political  subdivision,  or  of  a  party  who  has  given  bond  according  to  law  to 
dissolve  an  attachment  or  of  a  defendant  in  an  action  of  tort  arising  out  of 
the  ownership,  operation,  maintenance,  control  or  use  of  a  motor  vehicle  or 
trailer  as  defined  in  section  one  of  chapter  ninety  if  the  payment  of  any 
judgment  for  costs  which  may  be  entered  against  him  is  secured,  in  whole  or 
in  part,  by  a  motor  vehicle  liability  bond  or  policy  or  a  deposit  as  provided 
in  section  thirty-four  D  of  chapter  ninety. 

The  court  shall  waive  the  requirement  of  a  bond  in  the  amount  of  one 
hundred  dollars  if  it  is  satisfied  that  the  defendant  has  insufficient  funds 
available  to  him  to  furnish  the  necessary  bond  and  that  the  defendant's 
appeal  is  not  frivolous. 

No  party  to  a  cause  under  the  procedure  shall  be  entitled  to  a  report. 
If  the  court  is  of  the  opinion  that  a  question  of  law  requires  review,  it  may 
submit  the  matter,  in  the  form  of  a  report  of  a  case  stated,  to  the  appellate 
division . 


General  Laws  c.  218,  s.  24 

The  court  may,  in  its  discretion,  transfer  a  cause  begun  under  the 
procedure  to  the  regular  civil  docket  for  formal  hearing  and  determination  as 
though  it  had  been  begun  by  summons  and  complaint,  and  may  impose  terms  upon 
such  transfer. 


General  Laws  c.  218,  s.  25 

In  any  civil  action  begun  by  summons  and  complaint  which  might  have  been 
begun  under  the  procedure,  the  rules  for  the  procedure  may  provide,  or  the 
court  may  by  special  order  direct,  that  the  costs  to  be  recovered  by  the 
plaintiff,  if  he  prevails,  shall  be  eliminated  in  whole  or  in  part. 


• 


• 


Appendix  B 


Trial  Court  Rule  III 
UNIFORM  SMALL  CLAIMS  RULES 

(as  approved  by  the  Supreme  Judicial  Court  on  February  14,  1983, 
to  be  effective  September  1,  1983) 


Trial  Court  Rule  III 
Uniform  Snail  Claims  Rules 


Rule  1 

Scope  and  Applicability  of  Rules 

Pursuant  to  G.L.  c.  218,  ss.  21-25,  these  rules  govern  procedures  in 
all  small  claims  actions  in  the  Trial  Court  of  the  Commonwealth.  They  shall 
be  construed  and  applied  to  secure  the  just,  speedy  and  inexpensive 
determination  of  every  small  claims  action.  Other  civil  rules  of  court  shall 
not  be  applicable  in  small  claims  actions.  The  court  may,  in  an  individual 
case,  prescribe  notice  requirements  at  variance  with  those  prescribed  in 
these  rules  where  fairness  requires. 

Any  procedural  step  taken  in  a  small  claims  action  before  the  effective 
date  of  these  rules  which  conforms  to  then  effective  rules  will  be  valid 
during  the  pendency  of  that  action.  These  rules  will  govern  all  procedures 
after  the  effective  date  of  these  rules  with  respect  to  a  pending  small 
claims  action. 

As  used  herein,  the  masculine  shall  include  the  feminine,  and  the 
singular  shall  include  the  plural.  "Clerk"  shall  mean  the  Clerk-Magistrate 
of  the  division  or  a  person  assigned  by  him  to  perform  the  required 
function. 

The  Chief  Administrative  Justice  shall  promulgate  forms  to  be  used  in 
small  claims  actions. 


Rule  2 

Filing  a  Statement  of  Small  Claim 

Each  small  claims  action  shall  be  begun  on  a  Statement  of  Claim  and 
Notice  form.  The  claim  shall  be  stated  in  concise,  untechnical  language,  but 
with  particularity  and  comprehensiveness.  A  statement  shall  not  be 
insufficient  merely  because  the  plaintiff  has  failed  to  allege  all  the 
elements  of  a  prima  facie  case.  If  requested  by  the  plaintiff  or  if 
otherwise  feasible  and  appropriate  to  facilitate  the  filing  of  a  legible  and 
complete  claim  that  conforms  to  the  requirements  of  this  rule,  the  clerk 
shall  provide  assistance  to  the  plaintiff  in  completing  the  form. 

A  claim  may  be  filed  in  person  or  by  mail.  In  either  case,  except  where 
waived  by  the  clerk  or  the  court  under  the  Indigent  Court  Costs  Law  (G.L.  c. 
261,  ss.  27A-27G) ,  the  claim  shall  be  accompanied  by  the  statutory  entry  fee 
and  such  other  amount  as  is  sufficient  to  cover  the  cost  of  mailing,  by 
certified  mail,  return  receipt  requested,  and  also  by  first  class  mail,  a 
copy  of  the  Statement  of  Claim  and  Notice  form  to  the  defendant  at  the 
address  or  addresses  supplied  by  the  plaintiff.  The  clerk  shall  provide  a 
copy  of  the  Statement  of  Claim  and  Notice  form  to  the  plaintiff  upon  filing, 
which  copy  shall  show  the  date  and  time  of  trial.  The  date  the  Statement  of 
Claim  and  Notice  form  is  filed  shall  constitute  the  date  of  commencement  of 
the  claim. 


% 


Rule  3 

Notice  to  Defendant;  Answer  to  Clai» 


(a)  Notice.  The  clerk  shall  promptly  send  to  the  defendant  by  certified 
mail,  return  receipt  requested,  and  also  by  separate  first  class  mail,  at  the 
address  or  addresses  supplied  by  the  plaintiff,  a  copy  of  the  Statement  of 
Claim  and  Notice  form.  Such  certified  mail  notice  of  the  claim  shall  be 
sufficient,  although  unclaimed  or  refused  by  the  defendant,  provided  that  the 
first  class  mail  notice  is  not  returned  to  the  court  undelivered.  The  court 
may  provide  for  any  other  means  of  service  in  individual  cases  as  is  deemed 
necessary. 

(b)  Answer.  The  defendant  shall  be  instructed  that  he  may,  if  he  wishes, 
submit  a  written  answer  to  the  claim  in  the  form  of  a  letter  to  the  court, 
signed  by  him  and  setting  out  in  clear  and  simple  language  the  reason (s)  why 
the  plaintiff  should  not  prevail.  The  answer  should  state  fully  and 
specifically  what  parts  of  the  claim  are  contested.  However,  the  filing  of 
an  answer  is  optional,  and  the  failure  to  file  an  answer  will  not  result  in 
the  default  of  an  action  or  otherwise  delay  the  proceedings. 

In  the  answer,  or  in  the  course  of  the  proceedings,  the  defendant  may  set 
forth  in  writing  any  claim  which  he  has  against  the  plaintiff  within  the 
jurisdiction  of  the  court  in  small  claims  cases,  but  such  claims  shall  not  be 
compulsory.  No  written  answer  to  the  defendant's  claim  is  required  and  both 
the  plaintiff's  and  the  defendant's  claims  shall  be  deemed  one  case. 


Rule  4 
Transfer 

(a)  To  regular  civil  docket.  The  court  may,  upon  request  of  a  party  or 
upon  its  own  motion,  transfer  a  claim  or  counterclaim  begun  under  the  small 
claims  procedure  to  the  regular  civil  docket  pursuant  to  G.L.  c.  218,  s. 
24.  If  the  court  orders  such  a  transfer,  the  claim  shall  be  entered  on  the 
court's  regular  docket  for  hearing  and  determination  as  though  it  had  been 
begun  under  the  civil  rules  of  court  applicable  to  the  department  in  which 
the  case  is  pending,  but  no  entry  fee  shall  be  charged  upon  such  transfer. 

(b)  To  Housing  Court  under  c.  185C.  Any  small  claims  action  transferred 
to  the  Housing  Court  Department  pursuant  to  G.L.  c.  185C,  s.  20  shall  be 
entered  on  the  regular  small  claims  docket.  Thereafter,  the  court  may,  upon 
request  of  a  party  or  upon  its  own  motion,  transfer  a  claim  or  counterclaim 
to  the  regular  civil  docket  pursuant  to  G.L.  c.  218,  s.  24,  but  no  entry 
fee  shall  be  charged  upon  such  transfer. 


• 


• 


Rule  5 

Amendments  and  Discovery 


The  court  may  at  any  time  allow  any  claim  or  answer  to  be  amended  as 
justice  may  require.  No  discovery  shall  be  allowed  except  upon  good  cause 
shown.  Service  of  witness  summonses  shall  be  in  accordance  with  the  civil 
rules  of  court  applicable  to  the  department  in  which  the  case  is  pending. 


Rule  6 
Attachments 

Pre-trial  attachment  shall  not  be  permitted.  Post-trial  attachment  shall 
be  in  accordance  with  applicable  statutory  provisions  and  with  the  civil 
rules  applicable  to  the  department  in  which  the  case  is  pending. 


Rule  7 
Trials  and  Judgments 

(a)  Continuances.  Where  the  defendant  has  been  given  notice  as  provided 
in  these  rules,  trial  shall  not  be  continued  to  another  date  unless  by 
agreement  of  the  parties  with  the  approval  of  the  court,  or  unless  there  is  a 
showing  of  good  cause.  Any  motion  for  continuance  shall  be  in  writing  unless 
the  court  permits  an  oral  application. 

(b)  Failure  of  a  Party  to  Appear  for  Trial.  If  the  plaintiff  fails  to 
appear  for  trial  and  the  defendant  does  appear,  the  claim  shall  be 
dismissed.  If  the  defendant  fails  to  appear  for  trial  and  the  plaintiff  does 
appear,  the  court  may  render  judgment  for  the  plaintiff  and  make  an  order  for 
payment  to  the  plaintiff.  If  neither  the  plaintiff  nor  the  defendant  appears 
for  trial,  the  claim  shall  be  dismissed. 

(c)  Conduct  of  Trials.  The  parties  and  witnesses  testifying  shall  be 
sworn.  The  court  shall  conduct  the  trial  in  such  order  and  form  and  with 
such  methods  of  proof  as  it  deems  best  suited  to  discover  the  facts  and  do 
justice  in  the  case.  The  participation  by  attorneys  representing  parties  may 
be  limited  in  a  manner  consistent  with  the  simple  and  informal  adjudication 
of  the  controversy.  Non-attorneys  shall  be  allowed  to  assist  parties  in  the 
presentation  or  defense  of  their  cases  when,  in  the  judgment  of  the  court, 
such  assistance  would  facilitate  the  presentation  or  defense.  When  an  oral 
motion  has  been  made,  the  clerk  shall  note  in  the  docket  any  action  taken  on 
the  motion. 

(d)  Judgments  and  Orders  to  Pay.  Judgment  shall  be  entered  forthwith  upon 
the  decision  of  the  court.  The  date  of  judgment  shall  be  the  date  the 
judgment  is  entered  in  the  docket.  The  clerk  shall  promptly  complete  and 
send  to  each  party  by  first  class  mail  the  Notice  of  Judgment  and  Order 
form. 


Upon  the  decision  of  the  court,  the  court  shall,  except  where  justice 
will  not  be  served  thereby,  also  order  payment  to  the  prevailing  party,  or  to 
the  court  on  behalf  of  the  prevailing  party,  of  the  amount  of  the  judgment 
and  costs,  as  the  case  may  be,  on  or  by  a  date  stated  or  in  specified 
installments.  If  the  defendant  has  not  appeared,  the  order  shall  be  for  the 
full  amount  of  the  judgment  and  costs,  payable  in  full  in  thirty  days,  unless 
the  court  orders  otherwise.  The  provisions  of  an  order  to  pay  shall  be 
stated  on  the  Notice  of  Judgment  and  Order  form. 

(e)  Costs.  The  actual  cash  disbursements  of  the  prevailing  party  for  the 
entry  fee  and  mailing  fees  shall  be  allowed  as  costs.  Witness  fees  and  other 
costs  shall  be  allowed  only  by  special  order  of  court.  The  court  may,  in  its 
discretion,  award  additional  costs  in  a  sum  not  exceeding  one  hundred  dollars 
against  any  party  who  has  set  up  a  frivolous  or  misleading  claim  or  answer, 
or  has  otherwise  sought  to  hamper  a  speedy  and  fair  determination  of  the 
claim. 

(f)  Execution.  Execution  shall  issue  to  the  prevailing  party  upon  written 
request  after  fifteen  business  days  of  the  date  of  judgment.  Execution  shall 
be  in  accordance  with  the  statutory  requirements  for  execution  on  civil 
judgments  generally;  provided,  however,  that  execution  shall  in  no  way  affect 
the  procedure  for  enforcement  of  judgments  under  Rule  9  of  these  rules, 
except  that  double  satisfaction  of  judgments  shall  not  be  allowed. 


Rule  8 

Relief  from  Judgment  or  Order 

Within  one  year  of  the  date  of  judgment  the  court  may,  upon  a  party's 
application  and  after  such  notice  as  may  be  deemed  appropriate,  vacate  or 
grant  relief  from  any  judgment  or  order,  including  an  order  of  dismissal 
under  Rule  7 (b) ,  entered  under  these  rules  for  want  of  actual  notice  to  a 
party,  for  error  or  for  any  other  cause  that  the  court  may  deem  sufficient, 
and  may  supersede  execution.  The  court  may  also  order  the  repayment  of  any 
amount  collected  under  such  judgment  or  order,  and  any  action  by  the  court 
may  be  made  conditional  upon  the  performance  of  any  reasonable  condition. 


Rule  9 

Enforcement  of  Judgments 

(a)  Upon  being  informed  by  the  plaintiff  that  a  defendant  who  has  been 
ordered  to  pay  has  failed  to  obey  the  order,  the  clerk  may  make  such  inquiry 
into  the  matter,  if  any,  as  he  deems  useful.  If  the  matter  remains 
unresolved,  the  clerk  shall  issue  a  Notice  to  Show  Cause  to  the  plaintiff  who 
must  arrange  for  the  Notice  to  Show  Cause  to  be  served  by  an  officer  duly 
qualified  to  serve  it.  The  Notice  to  Show  Cause  shall  indicate  the  date  and 
time  of  hearing.  Upon  hearing,  the  court  shall  take  such  action,  permitted 
by  law,  as  it  deems  appropriate  to  the  end  that  orders  of  payment  are 
complied  with  promptly  and  satisfaction  of  the  judgment  in  the  case  is  not 
frustrated. 
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(b)  If,  after  judgment  has  been  entered,  the  defendant  moves  out  of  the 
judicial  district  where  the  action  was  brought,  the  court  may,  on  request  of 
the  plaintiff,  transfer  the  action  to  the  division  of  the  court  in  the 
judicial  district  to  which  the  defendant  has  moved.  If  the  court  orders  such 
a  transfer,  the  docket  entries  and  the  original  papers  in  the  case  shall  be 
forwarded  to  said  court,  without  payment  of  an  entry  fee,  and  the  case  shall 
proceed  in  that  court  as  though  originally  entered  therein. 


Rule  10 
Appeal 

Upon  the  defendant's  appeal  of  a  case  pursuant  to  G.L.  c.  218,  s.  23, 
an  attested  copy  of  the  original  docket  entries  and  the  original  papers  in 
the  case  shall  be  transmitted  to  the  division  of  the  department  to  which  the 
case  has  been  appealed. 


( 


Appendix  C 


Trial  Court  Rule  II 
UNIFORM  MAGISTRATE  RULE  4 

(as  approved  by  the  Supreme  Judicial  Court  on  March  31,  1981, 

to  be  effective  July  1,  1981) 


Trial  Court  Rule  II 
Uniform  Magistrate  Rule  4 

MEDIATION  OF  SMALL  CLAIMS  ACTIONS 

(a)  Scope  of  Rule.  This  rule  governs  procedure  by  which  magistrates  act 
as  mediators  in  small  claims  actions  pursuant  to  G.L.  c.  216,  s.  22  and 
G.L.  c.  185C,  s.  3.  The  rule  shall  apply  to  the  District  Court,  Boston 
Municipal  Court  and  Housing  Court  Departments. 

(b)  Informing  Plaintiff  and  Defendant.  All  plaintiffs  in  small  claims 
actions  shall  be  informed  upon  the  filing  of  their  complaints  that  such 
actions  may  be  submitted  to  a  magistrate  of  the  court  for  mediation  and 
resolution  at  the  request  of  either  party  and  with  the  agreement  of  all 
parties.  Such  information  shall  be  contained  in  a  written  notice  to  be  given 
to  the  plaintiff  personally  or  by  mail  at  the  time  of  the  filing  of  the 
action.  Such  written  notice  shall  be  in  the  form  approved  by  the  Chief 
Administrative  Justice  of  the  Trial  Court.  If  the  plaintiff  indicates  to  the 
court  within  ten  days  after  this  notice  is  given  or  sent  that  he  desires 
mediation,  the  summons  sent  to  the  defendant  shall  indicate  this  fact  and  the 
fact  that  the  defendant  may  consent  to  mediation  on  the  date  for  which  the 
case  is  scheduled. 

(c)  Mediation  Procedures.  Mediation  sessions  may  be  conducted  in 
courtrooms  or  in  any  other  room  in  the  courthouse  deemed  appropriate  for  the 
purpose  by  the  magistrate,  including  the  magistrate's  office.  The  mediation 
process  shall  consist  of  a  discussion  of  the  dispute  by  the  parties,  guided 
by  the  magistrate,  with  the  goal  of  achieving  a  voluntary  resolution  of  the 
dispute  on  terms  mutually  agreeable  to  the  parties.  Procedures  governing  the 
order  in  which  the  parties  may  speak,  their  opportunity  to  speak,  and  the 
participation  of  lawyers  and  witnesses,  shall  be  as  the  magistrate  shall 
determine,  consistent  with  the  achievement  of  a  voluntary  resolution  of  the 
dispute.  Mediation  sessions  are  not  to  be  recorded  and  participants  are  not 
to  be  sworn. 

(d)  Termination  of  Mediation.  If  at  any  time  prior  to  the  agreement  of 
the  parties  the  magistrate  for  any  reason  determines  that  the  procedures  have 
reached  an  impasse  or  are  not  leading  to  a  voluntary  and  equitable 
resolution,  he  or  she  may  so  inform  the  parties  and  terminate  the  mediation 
procedure.  Upon  such  termination,  the  magistrate  shall  schedule  the  action 
for  the  small  claims  session  and  may  attempt  to  obtain  from  the  parties 
stipulations  and  agreed  facts.  Such  stipulations  and  statements  of  agreed 
facts,  if  any,  shall  be  submitted  to  the  court  when  the  case  comes  on  for 
hearing  in  the  small  claims  session. 

(e)  Judgment  after  Mediation.  Upon  the  achievement  of  a  voluntary 
resolution  by  mediation,  the  magistrate  shall  cause  such  resolution  to  be 
reduced  to  writing,  including  all  the  terms  thereof  on  a  memorandum  in  a  form 
approved  by  the  Chief  Administrative  Justice  of  the  Trial  Court.  The  parties 
shall  sign  this  written  memorandum  of  their  agreement  and  be  given  copies 
thereof.  The  magistrate  shall  thereupon  enter  judgment  in  the  case  in 
accordance  with  said  agreement  and  shall  likewise  enter  any  agreed-upon  order 
for  payment. 


(f)  Enforcement.  Satisfaction  and  enforcement  of  monetary  judgments 
entered  on  mediated  agreements  and  of  the  terms  of  payment  thereof  shall  be 
by  the  same  supplementary  process  procedures  as  are  applicable  to  small 
claims  judgments  generally. 

(g)  Review.  The  action  of  a  magistrate  pursuant  to  this  rule  shall  be 
reviewable  by  a  justice  provided  that  a  request  for  said  review  is  made 
within  five  days  of  the  giving  of  notice  of  the  action  of  the  magistrate. 
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Appendix  D 

STATEMENT  OF  SMALL  CLAIM  AND  NOTICE  OF  TRIAL 
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STATEMENT  OF  SMALL  CLAIM 
AND  NOTICE  OF  TRIAL 

For  Court 
1  !<;p  On lu 

DOCKET  NO 

Trial  Court  of  Massachusetts  j 
Small  Claims  Session 

I7 

PART 

1 

Z  BOSTON  MUNICIPAL 
COURT 

DISTRICT  COURT 

Division 

□  HOUSING  COURT 

Division 

! 

PLAINTIFF'S  NAME  ADDRESS  ZIP  CODE  AND  PHONE 

PLAINTIFF'S  ATTORNEY  (if  any) 
Name 

PART 

Arlrirp<;<;   

2 

PHONE  NO: 

PHONE  NO: 

DEFENDANT'S  NAME  ADDRESS.  ZIP  CODE  AND  PHONE 

ADDITIONAL  DEFENDANT  (if  any) 
Namp 

PART 

AririrpRS 

t  3 

PHONE  NO 

PHONE  NO 

PLAINTIFF'S  CLAIM.  The  defendant  owes  $ 

nlusS 

court  costs  for  the  following  reasons: 

Give  the  date  of  the  event  that  is  the  basis  of  your  claim. 

PART 

4 

SIGNATURE  OF  PLAINTIFF  X 

DATE 

PART 

S 

MEDIATION:  Before  completing  the  following,  please  read  the  NOTICE  OF  MEDIATION  below: 
Is  the  plaintiff  willing  to  attempt  to  settle  this  claim  through  court  mediation? 
□  Yes      □  No      □  1  will  notify  the  court  of  my  decision  within  10  days  of  filing  this  claim. 

PART 
6 

MILITARY  AFFIDAVIT:  The 

□  above  defendant(s)  is  I 
the  military. 

plaintiff  states  under  the  pains  and  penalties  of  perjury  that  the: 

are)  not  serving  in                   □  plaintiff  cannot  determine  whether  or  not 

the  defendant(s)  is  (are)  in  the  military  service. 

□  above  defendant(s)  is  (are)  serving  in  the  military.  x 

SIGNATURE  OF  PLAINTIFF 

DATE 

NOTICE  OF  TRIAL 

NOTICE  TO  DEFENDANT: 

You  are  being  sued  in  Small  Claims  Court  by  the  above 
named  plaintiff.  You  are  directed  to  appear  for  trial  of  this 
claim  on  the  date  and  time  noted  to  the  right. 

If  you  wish  to  settle  this  claim  before  the  trial  date,  you 

NAME  AND  ADDRESS  OF  COURT 

BOTH  THE 
PLAINTIFF 
AND  THE 
DEFENDANT 

MUST 
APPEAR  AT 

f  COURT U 

should  contact  the  plaintiff  or  the  plaintiff's  attorney. 

SEE  ADDITIONAL  INSTRUCTIONS  ON  THE  BACK  OF  THIS  FORM 

DATE  AND  TIME  OF  TRIAL 

AT 

THIS  COURT 
ON  THE 
DATE  AND 

TIME 
SPECIFIED 

St  ONL 

FIRST  JUSTICE 

CLERK-MAGISTRATE  OR  DESIGNEE 

DATE 

ROOM  NO 

TIME 

NOTICE  OF  MEDIATION: 

|The  plaintiff  may,  at  the  time  this  claim  is  filed  or  within  ten  days  of  filing  this  claim,  elect  to  submit  the  claim  to 
mediation.  The  plaintiff  must  notify  the  court  if  he  or  she  desires  mediation.  The  court  will  notify  the  defendant  of  this 
request  and  the  defendant  may  consent  to  mediation  on  the  date  for  which  the  case  is  scheduled.  Mediation  is 
available  only  if  both  parties  agree  to  mediation.  The  mediation  process  is  usually  one  of  compromise  and  consists  of 
a  discussion  by  the  parties  with  the  magistrate  in  order  to  resolve  the  dispute  on  mutually  agreed  to  terms. 

INSTRUCTIONS  FOR  FILING  A  SMALL  CLAIM  —  You  must  complete  Parts  1-6  of  this  form.  See  instructions  on  reverse. 

DC-SC-1  (3-84)  ATENCION:  ESTE  ES  UN  AVISO  OFICIAL  DE  LA  CORTE.  SI  USTED  NO  SABE  LEER  INGLES.  OBTENGA  UNA  TRADUCCION 


INSTRUCTIONS  FOR  PERSONS  FILING  A  SMALL  CLAIM  —  Complete  Parts  1-6  on  front  of  form. 

Pari  1.  You  may  bring  your  small  claim  only  in  the  court  for  the  area  where  the  defendant  lives  or  has  a  place  of  business  or  employment.  A  small  claim  against  a 
landlord  arising  from  the  rental  of  an  apartment  may  also  be  brought  where  the  apartment  is  located.  The  Clerk -Magistrate's  office  can  tell  you  which  court  serves 
that  area  and  the  fee  you  must  pay  to  file  your  case. 

Part  2.  The  person  filing  the  claim  is  called  the  plaintiff. 

Part  3.  The  person  or  corporation  being  sued  is  called  the  defendant.  If  you  are  suing  a  company  which  is  not  a  corporation,  you  should  name  the  owner(s)  doing 
business  as  the  named  company  as  the  defendant;  the  names  of  the  owner(s)  can  be  obtained  from  the  City  or  Town  Clerk  where  the  company's  offices  are 
located.  If  you  are  suing  a  company  which  is  a  corporation,  you  must  have  the  exact  legal  name.  You  can  find  this  information  from  the  City  or  Town  Clerk  where 
the  company's  offices  are  located,  or  from  the  Office  of  the  Secretary  of  State  for  the  Commonwealth  located  in  Boston. 

Part  4.  Fill  in  the  amount  you  are  suing  for  and  briefly  explain  your  claim.  State  your  claim  clearly  so  the  defendant  can  understand  why  he  is  being  sued  Fill  in  as 
"costs"  the  amount  of  the  filing  fee.  Sign  your  name  in  the  space  provided. 

Part  5.  Court  mediation  procedures  are  described  in  the  Notice  of  Mediation  on  the  front  of  this  form. 
Part  6.  Indicate  the  military  status  of  the  defendant(s).  Sign  your  name  in  the  space  provided. 

Return  the  completed  form,  with  all  parts  intact,  together  with  a  check  or  money  order  (made  payable  to  "Clerk-Magistrate")  for  the  filing  fee.  You  may  bring  or  mail 
the  completed  form  and  filing  fee  to  the  Clerk-Magistrate's  office  of  the  court  where  you  are  filing  your  case. 


INSTRUCTIONS  TO  THE  PLAINTIFF  AND  THE  DEFENDANT 

1.  WHAT  IS  THIS  DOCUMENT? 

This  is  your  copy  of  the  "Statement  of  Small  Claim  and  Notice  of  Trial"  which  the  Court  has  issued  in  this  case.  The  plaintiff  named  on  the  front  of  this  form 
has  sued  the  defendant  in  small  claims  court  for  the  amount  and  reasons  stated.  This  form  notifies  you  when  you  must  appear  for  trial  at  the  court. 

2.  WHAT  IS  SMALL  CLAIMS  COURT? 

The  small  claims  court  is  not  a  separate  court,  but  a  special  session  of  the  District  Court,  the  Boston  Municipal  Court  or  the  Housing  Court.  It  is  designed  to 
resolve  smaller  cases,  making  it  easier  and  less  expensive  for  the  public  to  use  the  court. 

3.  HOW  IS  THE  DEFENDANT  NOTIFIED  OF  THIS  CLAIM? 

The  defendant  is  sent  two  copies  of  this  "Statement  of  Small  Claim  and  Notice  of  Trial"  —  one  by  first  class  mail  and  one  by  certified  mail.  If  the  plaintiff  re- 
quires, the  Court  will  tell  the  plaintiff  if  the  Post  Office  is  unable  to  notify  ("serve")  the  defendant. 

4.  ARE  ATTORNEYS  NEEDED  IN  SMALL  CLAIMS  COURT? 

No,  but  you  may  hire  one  if  you  wish 

5.  WHAT  ARE  "COSTS"? 

If  the  plaintiff  prevails,  or  if  both  sides  settle  the  claim,  the  plaintiff  may  recover  from  the  defendant  as  "costs"  the  court  filing  fee  and  postage  By  court  order 
the  plaintiff  may  sometimes  recover  certain  other  costs  of  bringing  the  claim 

6.  IS  THE  DEFENDANT  REQUIRED  TO  FILE  AN  ANSWER? 

The  defendant  may  send  a  signed  letter  to  the  court,  saying  clearly  and  simply  why  the  plaintiff  should  not  prevail.  This  "answer"  should  state  those  specific 
parts  of  the  claim  that  are  denied  However  the  defendant  is  not  required  to  file  an  answer  In  the  answer,  or  in  the  course  of  the  proceedings  the  defendant  may 
set  forth  in  writing  any  claim  against  the  plaintiff  within  the  jurisdiction  of  the  court  in  small  claims  cases,  but  such  claims  are  not  compulsory  The  plaintiff  need 
n  ot  file  a  w  n  t  ten  answer  to  the  defendant's  claim,  and  both  the  plaintiff  s  claim  and  the  defendant's  claim  will  be  deemed  one  case  The  defendant  is  urged,  but  not 
required,  to  send  the  plaintiff  a  copy  of  the  answer  if  one  is  filed 

7.  WHAT  IF  THE  DEFENDANT  ADMITS  HE  OWES  ALL  THE  MONEY? 

He  or  she  should  contact  the  plaintiff  and  arrange  to  make  payment  If  payment  is  not  made  before  the  trial  date  both  the  plaintiff  and  defendant  must  appear 
in  court. 

8.  WHAT  IF  THE  DEFENDANT  ADMITS  HE  OWES  THE  MONEY  BUT  NEEDS  TIME  TO  PAY? 

He  or  she  must  appear  in  court  on  the  trial  date  and  give  his  or  her  reasons  for  requesting  time  to  pay. 

9.  WHAT  IF  THE  DEFENDANT  BELIEVES  HE  OWES  NOTHING,  OR  ONLY  SOME  OF  THE  MONEY  CLAIMED? 

He  or  she  must  appear  in  court  on  the  trial  date.  He  or  she  will  be  able  to  question  how  the  plaintiff  arrived  at  the  amount  claimed 

10.  WHAT  IF  THE  DEFENDANT  BELIEVES  THE  PLAINTIFF  OWES  HIM  MONEY? 

The  defendant  should  indicate  in  his  or  her  answer,  or  tell  the  court,  that  the  plaintiff  owes  him  or  her  money  The  plaintiff's  original  claim  and  the  defence'  s 
claim  against  the  plaintiff  (called  a  counterclaim "i  will  be  treated  as  one  case  and  will  be  tried  on  the  date  the  original  claim  was  scheduled  The  defence  • 
urged,  but  not  required,  to  send  the  plaintiff  a  copy  of  a  written  counterclaim,  if  one  is  filed 

11.  WHEN  AND  WHERE  DO  THE  PLAINTIFF  AND  THE  DEFENDANT  HAVE  TO  GO  TO  COURT? 

Unless  the  plaintiff  and  defendant  settle  this  case  before  the  trial  date,  both  sides  must  appear  in  court  on  the  date  the  case  is  scheduled  for  trial  The  date 
time  and  the  court  location  to  which  both  sides  must  report  are  shown  on  the  front  of  this  form. 

12.  WHAT  IF  I  CANNOT  COME  TO  COURT  ON  THE  TRIAL  DATE? 

You  should  call  or  write  the  person  on  the  opposing  side  and  ask  him  or  her  to  agree  to  postpone  ("continue")  the  case.  Continuances  should  be  only  for  a 
good  reason,  such  as  illness,  an  emergency,  or  the  unavailability  of  a  witness  If  both  sides  agree,  or  if  the  opposing  side  does  not  agree,  or  if  you  are  unab'e  tc 
reach  the  person  on  the  opposing  side,  you  must  write  the  Clerk-Magistrate  of  the  court  to  ask  that  the  court  give  you  a  continuance  Do  not  wait  unti'  th« 
minute.  If  the  other  side  makes  a  reasonable  request  for  a  continuance,  it  may  save  you  some  inconvenience  if  you  agree  to  the  request. 

13.  WHAT  IF  I  DO  NOT  COME  TO  COURT  ON  THE  TRIAL  DAY? 

If  the  plaintiff  does  not  appear  for  trial,  and  the  defendant  does  appear,  the  case  will  be  dismissed  If  both  the  plaintiff  and  the  defendant  do  not  appear  for 
trial,  the  claim  will  also  be  dismissed  If  the  defendant  does  not  appear  for  trial,  and  the  plaintiff  does  appear,  the  court  can  enter  a  default  judgment  and  oraer  I 
defendant  to  pay  the  amount  claimed  The  Judge  may  ask  the  plaintiff  to  present  some  evidence  of  the  claim,  even  if  the  defendant  is  not  present. 

14.  HOW  SHOULD  I  PREPARE  FOR  TRIAL? 

It  may  be  helpful  to  write  down  ahead  of  time  the  facts  of  the  case  in  the  order  in  which  they  occurred  This  will  help  you  organize  your  thoughts  and  make  a 
clear  presentation  of  your  story.  On  the  trial  date  you  must  bring  with  you  any  witnesses,  checks,  bills,  papers,  photographs  or  letters  that  will  help  you  prove  )  ol- 
case.  If  you  need  a  witness  to  come  to  court  but  the  witness  will  not  come,  ask  the  Clerk-Magistrate  to  issue  a  summons  to  the  person 

15.  WHAT  WILL  HAPPEN  ON  THE  DAY  OF  THE  TRIAL? 

Be  sure  to  arrive  on  time  If  your  case  is  not  resolved  by  a  mediator,  a  trial  will  be  held  before  the  Judge  The  plaintiff  will  be  asked  to  tell  his  or  her  side  of  the 
story,  then  the  defendant  will  tell  his  or  her  side.  Each  will  have  an  opportunity  to  ask  questions  ot  the  other  side  and  the  other  side  s  witnesses.  To  prevail  the  <b  ;. 
requires  the  plaintiff  to  prove  the  validity  of  his  or  her  claim 

16.  WHAT  WILL  THE  JUDGE  DO? 

The  Judge  will  make  a  decision.  Notice  of  the  decision  (called  a  "judgment")  will  be  given  or  sent  to  each  side. 

17.  CAN  I  APPEAL  THE  JUDGMENT? 

If  the  defendant  loses  the  case,  he  or  she  can  appeal  to  the  Superior  Court  for  a  jury  trial  of  any  disputed  questions  of  fact,  but  he  or  she  must  post  a  bond 
unless  waived.  If  the  plaintiff  loses,  he  or  she  cannot  appeal,  since  he  or  she  chose  to  bring  his  or  her  case  in  small  claims  court. 

18.  WHAT  SHOULD  THE  PLAINTIFF  DO  IF  THE  DEFENDANT  FAILS  TO  PAY  A  JUDGMENT?  . 

The  plaintiff  must  contact  the  defendant  and  ask  for  payment.  If  the  defendant  still  fails  to  pay.  the  plaintiff  should  inform  the  Clerk-Magistrate  If  the  court  has 
made  a  payment  order,  the  Clerk-Magistrate  will  give  the  plaintiff  a  notice  ordering  the  defendant  to  appear  in  court  to  show  cause  why  he  or  she  should  not  be 
held  in  contempt  and  be  subject  to  punishment.  The  plaintiff  must  arrange  to  have  an  officer  serve  this  notice  on  the  defendant  If  the  court  has  not  made  ar; 
ment  order,  the  Clerk-Magistrate  will  inform  the  plaintiff  how  to  bring  the  claim  before  the  Judge  to  have  a  payment  order  made 
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SMALL  CLAIMS  DOCKET 


DOCKET  NO. 


Trial  Court  of  Massachusetts 
Small  Claims  Session 


^LAiNTIFF 
LAST  NAMEl 


VS.  DEFENDANT 
(LAST  NAME) 


NAME  AND  ADDRESS  OF  COURT 


DATE  OF  CLAIM 


DATE  CERTIFIED  AND 
FIRST  CLASS  TRIAL 
NOTICE  SENT 


RETURN  DATE 


:EES  PAID 
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PLAINTIFF'S  ATTORNEY 
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DEFENDANT  S  ATTORNEY 


DATE 


PROCEEDINGS 


CERTIFIED  TRIAL  NOTICE  RETURNED 
Z  DELIVERED    □  UNDELIVERED 


FIRST  CLASS  TRIAL  NOTICE 
RETURNED  UNDELIVERED 


OFFICER  SERVICE  ISSUED 
RETURNABLE  ON: 


OFFICER  SERVICE  RETURNED 
Z  SERVED     □  UNSERVED 


ANSWER  FILED 


) 


COUNTERCLAIM  FILED 


HEARING  DATE 


JUDGMENT  ENTERED 


DEFENDANT  DEFAULTED;  JUDGMENT  ENTERED 


PLAINTIFF  FAILED  TO  APPEAR;  CASE  DISMISSED 


30  DAY  PAYMENT  ORDER  ENTERED 


DATE 


PROCEEDINGS 


NOTICE  OF  JUDGMENT  MAILED  TO  PARTIES 


DEFENDANT  APPEALED 


NOTICE  TO  SHOW  CAUSE  ISSUED 
RETURNABLE  ON: 


NOTICE  TO  SHOW  CAUSE  RETURNED 
Z  SERVED     Z  UNSERVED 


CAPIAS  ISSUED 


EXECUTION  ISSUED 


JUDGMENT  SATISFIED 


ORDER  FOR  JUDGMENT  AND  PAYMENT 


JUDGMENT  FOR  Z  PLAINTIFF 
Z  BY  DEFAULT 


DEFENDANT 
:  AFTER  HEARING 


BY  AGREEMENT 


FOR  $ 
$. 
$ 


DAMAGES 

COSTS 

TOTAL 


PAYMENT  ORDERED  AS  FOLLOWS: 


JUDGE: 


ASST.  CLERK:. 
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NOTICE  OF  JUDGMENT 


DOCKET  NO. 


Trial  Court  of  Massachusetts 
Small  Claims  Session 


PLAINTIFF 
,LAST  NAME) 


VS.  DEFENDANT 
(LAST  NAME) 


NAME  AND  ADDRESS  OF  COURT 


r 


~i 


L 


J 


r 


~i 


PLAINTIFF'S  ATTORNEY 


L 


J 


DEFENDANT'S  ATTORNEY 


TO  THE  ABOVE  NAMED  DEFENDANT: 

The  box  marked  below  shows  the  action  of  the  Court  on  the  claim  brought  against  you. 

Judgment  was  entered  on   □  by  default       □  after  hearing       □  by  agreement. 

DATE 

□  The  Court  found  judgment  in  favor  of  the  plaintiff.  The  defendant  must  pay  $  

$   costs,  for  a  total  amount  of  $   


 damages  and 

_.  The  defendant  is  required  by 
law  to  pay  the  plaintiff  the  total  amount.  This  constitutes  a  legal  obligation  by  the  defendant  to  pay  this 
amount.  If  the  Court  made  a  PAYMENT  ORDER,  it  is  as  follows: 


1.  □  The  Court  ordered  the  defendant  to  pay  the  total  amount  by 


DATE 


2.  □  The  Court  ordered  the  defendant  to  pay  the  total  amount  by  paying  $_ 
starting  on  _ 


□  week  □  month 


DATE 


3.  □  Other  conditions: 

□  The  Court  found  judgment  in  favor  of  the  defendant  This  means  that  the  defendant  does  not  have  to  pay  the 
plaintiff  any  part  of  the  claim  or  costs  in  this  case. 

□  The  Court  dismissed  the  claim. 

□  Other: 

NOTICE  TO  DEFENDANT 

If  the  Court  has  found  against  you,  and  has  issued  a  PAYMENT  ORDER,  you  may  be  held  in  contempt  of  court  or 
otherwise  punished  if  you  do  not  pay  the  amount  ordered. 

All  payments  are  to  be  made  directly  to  the  plaintiff  or  to  his  attorney  unless  otherwise  ordered  by  the  Court 

The  defendant  may,  within  ten  (10)  days  after  receipt  of  the  Court's  finding,  appeal  the  Court's  decision  to  the 
Superior  Court  Department  upon  posting  a  bond  unless  waived.  If  the  defendant  wishes  to  appeal,  he  or  she  should 
contact  the  Clerk-Magistrate  of  the  above  named  Court  for  assistance. 


SEE  ADDITIONAL  INSTRUCTIONS  ON  THE  BACK  OF  THIS  FORM 


ATENCION:  ESTE  ES  UN  AVISO  OFICIAL  DE  LA  CORTE.  SI  USTED  NO  SABE  LEER  INGLES,  OBTENGA  UNA  TRADUCCION. 


DC-SC-2  (2/84) 


INS  \  RUCTIONS  TO  THE  PLAINTIFF  ANO  THE  QtrENDANT 


WHAT  IS  THIS  DOCUMENT  AND  WHAT  DOES  IT  MEAN? 

This  is  your  copy  of  the  Notice  of  Judgment  that  the  court  has  issued  in  your  small  claims  case.  It  informs  you 
or  the  Judge's  decision. 

Z       WHAT  CAN  THE  PLAINTIFF  DO  IF  THE  COURT  ORDERS  "JUDGMENT  FOR  THE  DEFENDANT"? 

!f  judgment  is  ordered  for  the  defendant,  there  is  nothing  more  that  the  plaintiff  can  do.  The  plaintiff  has  lost 
Dr  ^er  case  and  the  defendant  does  not  have  to  pay  the  plaintiff  anything.  The  plaintiff  does  not  have  any  right  of 

".ppeal. 

WHAT  MUST  THE  DEFENDANT  DO  IF  THE  COURT  HAS  ORDERED  "JUDGMENT  FOR  THE  PLAINTIFF"? 

If  the  Judge  has  ordered  judgment  for  the  plaintiff,  the  defendant  must  pay  the  judgment,  as  ordered.  Failure 
d  may  result  in  the  defendant  being  held  in  contempt  of  court  or  otherwise  punished.  If  the  defendant  believes 
I  he  or  she  cannot  pay.  he  or  she  may  request  a  hearing  on  the  matter. 

IF  JUDGMENT  IS  ORDERED  FOR  THE  PLAINTIFF,  CAN  THE  DEFENDANT  APPEAL  THE  DECISION? 

A  defendant  may,  within  ten  (10)  days  after  receipt  of  the  Judge's  decision,  appeal  the  small  claims  decision 
to  the  Superior  Court  for  a  jury  trial  of  any  disputed  questions  of  fact.  The  defendant  must  usually  Dost  a  bond  in  order 

to  appeal.  If  the  defendant  wishes  to  appeal,  he  or  she  should  ask  the  Clerk-Magistrate  for  assistance. 

WHAT  SHOULD  THE  PLAINTIFF  DO  IF  THE  DEFENDANT  FAILS  TO  PAY  AS  ORDERED? 

If  the  Judge  rules  in  the  plaintiffs  favor,  it  is  the  plaintiff's  responsibility  to  contact  the  defendant  and  ask 
for  payment. 

If  the  Judge  has  made  a  PAYMENT  ORDER  and  the  defendant  fails  to  make  the  payment  or  payments  as  re- 
j  red,  the  plaintiff  should  inform  the  Clerk-Magistrate  that  the  defendant  has  not  complied  with  the  PAYMENT 

DRDER.  Instructions  on  how  to  do  this  are  contained  on  the  front  of  the  plaintiff's  copy  of  this  form. 

If  the  Judge  has  not  made  a  PAYMENT  ORDER  and  the  defendant  fails  to  oay.  the  plaintiff  should  contact  the 

court  for  instructions.  I 

6.  WHAT  WILL  THE  CLERK-MAGISTRATE  DO  IF  THE  PLAINTIFF  INFORMS  HIM  OR  HER  THAT  THE 
DEFENDANT  HAS  NOT  COMPLIED  WITH  THE  PAYMENT  ORDER? 

The  Clerk-Magistrate  may  inquire  into  the  matter  and.  if  it  remains  unresolved,  will  give  the  plaintiff  a  notice 
ordering  the  defendant  to  appear  in  court  to  show  cause  why  he  or  she  should  not  be  held  in  contempt  and  be  subject 
to  punishment.  This  notice  is  called  a  "Notice  to  Show  Cause".  The  hearing  that  will  be  held  is  referred  to  as  a  "show 
cause  hearing".      ~  ,  ■•- 

7.  HOW  IS  THE  NOTICE  TO  SHOW  CAUSE  SERVED  UPON  THE  DEFENDANT? 

Small  claims  rules  require  that  the  court  issue  the  Notice  to  Show  Cause  to  the  pLaintiff.  In  turn,  the  plaintiff  is 
required  to  arrange  for  this  notice  to  be  served  upon  the  defendant  by  a  constable  or  deputy  sheriff.  Theplaintiff  will 
3  to  pay  a  fee  to  the  officer  who  serves  the  notice.  The  defendant  will  be  required  to  reimburse  the  plaintiff's  costs 
of  having  any  Notice  to  Show  Cause  or  Capias  (arrest  warrant)  served  on  the  defendant  by  an  officer.  ■ 

3.       WHAT  WILL  HAPPEN  AT  THE  SHOW  CAUSE  HEARING? 

At  the  show  cause  hearing,  the  Judge  will  consider  why  the  defendant  has  not  paid  the  amount  ordered.  The 
dge  may  or  may  not  tell  the  defendant  that  he  or  she  is  in  contempt  of  court  and  issue  a  special  order  for  him  or  her 
:  n.  If  the  defendant  does  not  appear  or  does  not  do  what  the  Judge  orders,  he  or  she  may  be  arrested.  The 
dge  could  decide  that  the  defendant  is  in  contempt  of  court,  and  could  even  send  the  defendant  to  jail. 
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PLAINTIFF'S  ATTORNEY 

DEFENDANT'S  ATTORNEY 

TO  THE  ABOVE  NAMED  PLAINTIFF: 

The  box  marked  below  shows  the  action  of  the  Court  on  the  claim  brought  by  you. 
Judgment  was  entered  on   □  by  default       □  after  hearing 

DATE 

Z  The  Court  found  judgment  in  favor  of  the  plaintiff.  The  defendant  must  pay  $  _ 
$    costs,  for  a  total  amount  of  $  


by  agreement. 


 damages  and 

_.  The  defendant  is  required  by 
law  to  pay  the  plaintiff  the  total  amount.  This  constitutes  a  legal  obligation  by  the  defendant  to  pay  this 
amount.  If  the  Court  made  a  PAYMENT  ORDER,  it  is  as  follows: 


1.  □  The  Court  ordered  the  defendant  to  pay  the  total  amount  by 


DATE 


2.  □  The  Court  ordered  the  defendant  to  pay  the  total  amount  by  paying  $_ 
starting  on  _ 


week  _  month 


DATE 


3.  □  Other  conditions: 

Z  The  Court  found  judgment  in  favor  of  the  defendant.  This  means  that  the  defendant  does  not  have  to  pay  the 
plaintiff  any  part  of  the  claim  or  costs  in  this  case. 

□  The  Court  dismissed  the  claim. 

□  Other: 

NOTICE  TO  PLAINTIFF 

If  the  Court  has  found  in  your  favor,  and  has  made  a  PAYMENT  ORDER,  and  the  defendant  fails  to  pay  as  ordered, 
you  should  inform  the  Court.  To  do  so,  please  check  the  box  below,  sign  where  indicated,  and  return  this  form,  by  mail 
or  in  person,  to  the  Clerk-Magistrate  at  the  court  address  noted  above. 

Z  I  certify  that  the  defendant  has  failed  to  obey  the  PAYMENT  ORDER  of  the  Court,  and  I  request  that  the  Clerk- 
Magistrate  issue  a  Notice  to  Show  Cause  why  the  defendant  should  not  be  held  in  contempt,  and  that  the  matter  be 
scheduled  for  a  hearing.  I  understand  that  I  will  have  to  arrange  for  the  Notice  to  Show  Cause  to  be  served  on  the 
defendant  by  a  constable  or  deputy  sheriff. 


Signed  (plaintiff)  X 


Daytime  Tel.  No, 


Date. 


If  the  Court  has  found  in  your  favor,  but  has  not  made  a  PAYMENT  ORDER  and  the  defendant  fails  to  satisfy  this 
judgment,  you  should  contact  the  Clerk-Magistrate  at  the  court  address  noted  above  for  further  instructions. 

SEE  ADDITIONAL  INSTRUCTIONS  ON  THE  BACK  OF  THIS  FORM 


ATENCION:  ESTE  ES  UN  AVISO  OFICIAL  DE  LA  CORTE.  SI  USTED  NO  SABE  LEER  INGLES,  OBTENGA  UNA  TRADUCCION. 

^C-SC-2  2,34) 


INSTRUCTIONS  TO  THE  PLAINTIFF  AND  THE  ChrENDANT 


WHAT  IS  THIS  DOCUMENT  AND  WHAT  DOES  IT  MEAN? 

This  is  your  copy  of  the  Notice  of  Judgment  that  the  court  has  issued  in  your  smail  ciaims  case.  It  informs  you 
:  the  Judge's  decision. 

WHAT  CAN  THE  PLAINTIFF  DO  IF  THE  COURT  ORDERS  "JUDGMENT  FOR  THE  DEFENDANT"? 

If  judgment  is  ordered  for  the  defendant,  there  is  nothing  more  that  the  plaintiff  can  do.  The  plaintiff  has  lost 
ler  case  and  the  defendant  does  not  have  to  pay  the  plaintiff  anything.  The  plaintiff  does  not  have  any  right  of 

WHAT  MUST  THE  DEFENDANT  DO  IF  THE  COURT  HAS  ORDERED  "JUDGMENT  FOR  THE  PLAINTIFF"? 

If  the  Judge  has  ordered  judgment  for  the  plaintiff,  the  defendant  must  pay  the  judgment,  as  ordered.  Failure 
may  result  in  the  defendant  being  held  in  contempt  of  court  or  otherwise  punished.  If  the  defendant  believes 
le  or  she  cannot  pay.  he  or  she  may  request  a  hearing  on  the  matter. 

IF  JUDGMENT  IS  ORDERED  FOR  THE  PLAINTIFF,  CAN  THE  DEFENDANT  APPEAL  THE  DECISION? 

A  defendant  may,  within  ten  (10)  days  after  receipt  of  the  Judge's  decision,  appeal  the  small  claims  decision 
;  -  a  Superior  Court  for  a  jury  trial  of  any  disputed  questions  of  fact.  The  defendant  must  usually  post  a  bond  in  order 

appeal,  if  the  defendant  wishes  to  appeal,  he  or  she  should  ask  the  Clerk-Mag!strate  for  assistance. 

WHAT  SHOULD  THE  PLAINTIFF  DO  IF  THE  DEFENDANT  FAILS  TO  PAY  AS  ORDERED? 

If  the  Judge  rules  in  the  plaintiff's  favor,  it  is  the  plaintiff's  responsibility  to  contact  the  defendant  and  ask 

for  payment. 

If  the  Judge  has  made  a  PAYMENT  ORDER  and  the  defendant  fails  to  make  the  payment  or  payments  as  re- 
the  plaintiff  should  inform  the  Clerk-Magistrate  that  the  defendant  has  not  complied  with  the  PAYMENT 

sDER.  Instructions  on  how  to  do  this  are  contained  on  the  front  of  the  plaintiff's  qopy  of  this  form 

If  the  Judge  has  not  made  a  PAYMENT  ORDER  and  the  defendant  fails  to  pay,  the  plaintiff  should  contact  the 

WHAT  WILL  THE  CLERK-MAGISTRATE  DO  IF  THE  PLAINTIFF  INFORMS  HIM  OR  HER  THAT  THE 
DEFENDANT  HAS  NOT  COMPLIED  WITH  THE  PAYMENT  ORDER? 

The  Clerk-Magistrate  may  inquire  into  the  matter  and.  if  it  remains  unresolved,  will  give  the  plaintiff  a  notice 
ig  the  defendant  to  appear  in  court  to  show  cause  why  he  or  she  should  not  be  held  in  contempt  and  be  subject 
*.c  punishment.  This  notice  is  called  a  "Notice  to  Show  Cause''.  The  hearing  that  will  be  held  is  referred  to  as  a  "show 
cause  hearing". 

HOW  IS  THE  NOTICE  TO  SHOW  CAUSE  SERVED  UPON  THE  DEFENDANT? 

Small  ciaims  rules  require  that  the  court  issue  the  Notice  to  Show  Cause  to  the  plaintiff.  In  turn,  the  plaintiff  is 
lired  to  arrange  for  this  notice  to  be  served  upon  the  defendant  by  a  constable  or  deputy  sheriff.  The  plaintiff  will 
ave  to  pay  a  fee  to  the  officer  who  serves  the  notice.  The  defendant  will  be  required  to  reimburse  the  plaintiff's  costs 
aving  any  Notice  to  Show  Cause  or  Capias  (arrest  warrant)  served  on  the  defendant  by  an  officer. 

WHAT  WILL  HAPPEN  AT  THE  SHOW  CAUSE  HEARING? 

At  the  show  cause  hearing,  the  Judge  will  consider  why  the  defendant  has  not  paid  the  amount  ordered.  The 
may  or  may  not  tell  the  defendant  that  he  or  she  is  in  contempt  of  court  and  issue  a  special  order  for  him  or  her 
to  follow.  If  the  defendant  does  not  appear  or  does  not  do  what  the  Judge  orders,  he  or  she  may  be  arrested.  The 
Judge  could  decide  that  the  defendant  is  in  contempt  of  court,  and  could  even  send  the  defendant  to  jail. 


Appendix  G 
NOTICE  TO  SHOW  CAUSE 


NOTICE  TO  SHOW  CAUSE 


DOCKET  NO. 


NTIFF 
iT  NAME) 


VS.  DEFENDANT 
(LAST  NAME) 


r 


L 


r 


L 


Trial  Court  of  Massachusetts 
Small  Claims  Session 


NAME  AND  ADDRESS  OF  COURT 


~l 


J 


~i 


PLAINTIFF'S  ATTORNEY 


 I 


DEFENDANT'S  ATTORNEY 


TO  THE  ABOVE  NAMED  DEFENDANT: 


Judgment  was  entered  on 


DATE 


□  by  default       □  after  hearing       □  by  agreement. 


The  Court  found  judgment  in  favor  of  the  plaintiff.  The  defendant  must  pay  $ 
$    costs,  for  a  total  amount  of  $   


 damages  and 

_.  The  defendant  is  required  by 
law  to  pay  the  plaintiff  the  total  amount.  This  constitutes  a  legal  obligation  by  the  defendant  to  pay  this 
amount.  If  the  Court  made  a  PAYMENT  ORDER,  it  is  as  follows: 


1.  □  The  Court  ordered  the  defendant  to  pay  the  total  amount  by 


DATE 


2.  □  The  Court  ordered  the  defendant  to  pay  the  total  amount  by  paying  $_ 
starting  on  _ 


□  week   _  month 


DATE 


3.  □  Other  conditions: 

The  plaintiff  in  this  case  has  informed  the  court  that  you  have  failed  to  comply  with  the  terms  of  the  PAYMENT 
ORDER  above.  This  notice  is  to  inform  you  that  a  hearing  will  be  held  at  the  above  court  to  determine  if  you  should  be 
found  in  contempt  of  court  or  otherwise  punished  for  failing  to  obey  this  order.  The  hearing  date  and  time  is  indicated 
above.  If  you  fail  to  appear  at  this  hearing,  you  will  be  subject  to  arrest. 


FIRST  JUSTICE 

DATE  OF  ISSUE 

CLERK-MAGISTRATE 

WITNESS: 

X 

INSTRUCTIONS  TO  PLAINTIFF 

Small  claims  rules  require  that  the  court  issue  the  Notice  to  Show  Cause  to  the  plaintiff.  In  turn,  you  are  required  to 
arrange  for  this  notice  to  be  served  upon  the  defendant  by  a  constable  or  deputy  sheriff.  Give  this  copy  to  the  constable 
or  deputy  sheriff.  You  must  remember  the  date  of  the  show  cause  hearing,  as  your  attendance  at  this  hearing  is 
-  red.  The  defendant  will  be  required  to  reimburse  the  plaintiff's  cost  of  having  this  Notice  to  Show  Cause  served  on 
the  defendant. 


RETURN  OF  SERVICE 

I  certify  that  I  served  this  process  by  ("X"  one): 

I  Delivering  a  copy  of  it  personally  to  the  defendant 

I  Leaving  a  copy  of  it  at  the  dwelling  house  or  usual  place  of  abode  of  the  defendant  with 
a  person  of  suitable  age  and  discretion  residing  therein. 
^     -  I  was  unable  to  make  service  because: 


FEES 


^ATE  AND  TIME  OF  SERVICE 


SIGNATURE  OF  PERSON  MAKING  SERVICE 
X 


TITLE  OF  PERSON  MAKING  SERVICE 


ATENCION:  ESTE  ES  UN  AVISO  OFICIAL  DE  LA  CORTE.  SI  USTED  NO  SABE  LEER  INGLES.  OBTENGA  UNA  TRADUCCION 


"X-SC-2  ,2/84) 


Appendix  H 
CAPIAS 


CAPIAS 

DOCKET  NO. 

Trial  Court  of  Massachusetts  n 
Small  Claims  Session  V 

..  NTIFF                                                     VS.  DEFENDANT 
_AST  NAME]                                                         (LAST  NAMEl 

NAME  AND  ADDRESS  OF  COURT 

y  a 

i 

N 
T 
1 

F 

L_                                                                     _1  F 

r  ~i 

D 
E 
F 

PLAINTIFF'S  ATTORNEY 

E 
N 
D 
A 

L                                                        _l  N 

T 

DEFENDANT'S  ATTORNEY 

TO  ANY  OFFICER  AUTHORIZED  TO  SERVE  CIVIL  PROCESS: 


Judgment  was  entered  on 


DATE 


□  by  default 


after  hearing 


The  Court  found  judgment  in  favor  of  the  plaintiff.  The  defendant  must  pay  $ 
$    costs,  for  a  total  amount  of  $   


by  agreement. 


 damages  and 

..  The  defendant  is  required  by 


law  to  pay  the  plaintiff  the  total  amount.  This  constitutes  a  legal  obligation  by  the  defendant  to  pay  this 
amount.  If  the  Court  made  a  PAYMENT  ORDER,  it  is  as  follows: 


1.  □  The  Court  ordered  the  defendant  to  pay  the  total  amount  by 


DATE 


2.  □  The  Court  ordered  the  defendant  to  pay  the  total  amount  by  paying  $ 
starting  on  _ 


DATE 


3.  _  Other  conditions: 


week 


month 


vVhereas  the  Court  considers  the  above  named  defendant  to  be  in  contempt  for  failure  to  comply  with  the  above 
stated  PAYMENT  ORDER  and  for  failure  to  appear  in  the  court  in  accordance  with  the  terms  of  a  Notice  to  Show 

Cause: 

You  are  hereby  commanded  to  arrest  the  above  named  defendant  and  forthwith  bring  said  defendant  before  this  Court 
to  answer  for  said  alleged  contempt. 

This  capias  expires  one  year  from  the  date  of  issue  indicated  below. 


FIRST  JUSTICE 

WITNESS: 

DATE  OF  ISSUE  CLERK-MAGISTRATE 

X 

RETURN  OF  SERV 

By  virtue  of  this  capias,  I  have  arrested  the  above 
defendant  before  the  Court. 

0 

CE 

named  defendant  and  have  the 

FEES 

:-"E  AND  TIME  OF  SERVICE 


SIGNATURE  OF  PERSON  MAKING  SERVICE 


TITLE  OF  PERSON  MAKING  SERVICE 


ATENCION:  ESTE  ES  UN  AVISO  OFICIAL  DE  LA  CORTE  SI  USTED  NO  SABE  LEER  INGLES.  OBTENGA  UNA  TRADUCCION 


OC-SC-2  (2/84) 


Appendix  I 

SAMPLE  MEMORANDUM  OF  MEDIATION  OR  SETTLEMENT  OF  A  SMALL  CLAIM 


MEMORANDUM  OF 
MEDIATION  OR  SETTLEMENT 


DOCKET  NO 


TRIAL  COURT  OF  MASSACHUSETTS 


SMALL  CLAIMS  SESSION 


PLAINTIFF  S  NAME 


r 


~i 


vs. 


L 


J 


Division : 


Date  of  Mediation 


DEFENDANT'S  NAME 


PLAINTIFF'S  ATTORNEY 


r 


DEFENDANT'S  ATTORNEY 


L 


J 


[     ]  Su.cce/6 i  ^iti  mzdiatLon  by  a  MagjJ>tlcite..        Agreed  terms  as  follows: 
[     ]   P-tlvatu  6  2AZtmo.nt  by  tk<L  paJuLLzA.  Agreed  terms  as  follows: 

[     ]   Both  sides  agree  that  in  this  small  claim  judgment  will  be  entered  in  favor  of 

the  plaintiff  and  against  the  defendant  for  $   

 .   It  is  also  agreed  that: 


[     ]   The  defendant  will  pay  the  total  amount  by  the  end  of 
 ,   198  . 

[     ]   The  defendant  will  pay  the  total  amount  by  paying  $   

per   (week)    (month)   starting  on   

[     ]  Other  agreed  terms :   


,  198 


[  ] 


Both  sides  have  read  and  understand  this  agreement,  which  will  be  entered  as  an 
order  of  the  court.     The  defendant's  failure  to  make  payments  as  required  may 
be  punished  as  a  contempt  of  the  court's  order.     The  defendant  will  inform  the 
plaintiff  if  it  is  impossible  to  make  any  payment  as  agreed.     If  the  defendant's 
financial  situation  changes,  the  defendant  may  ask  the  court  to  change  this 
agreement. 

Both  sides  agree  that  in  this  small  claim  judgment  will  be  entered  in  favor  of 
the  defendant,  and  that  the  plaintiff  will  recover  nothing. 


[     ]  Other: 


[     ]  Unt> ucc&!><!)  'jLii  mediation.     Case  will  proceed  to  trial.     To  simplify  trial  issues,  the 
parties  agree  on  the  following  facts:  


PlcU.ntlf\f\ 


0 


Vo.fenda.nt 


Date : 


,  198 


Appendix  J 

)  * 


SAMPLE  CONFIDENTIAL  FINANCIAL  STATEMENT 


CONFIDENTIAL 
FINANCIAL  STATEMENT 

DOCKET  NO 

Trial  Court  of  Massachusetts  n 
Small  Claims  Session  v 

PLA  NTIFF                                                     VS.  DEFENDANT 
LAb    NAMfcl                                                                     (LAbT  NAME) 

NAME  AND  ADDRESS  OF  COURT 

%is  financial  statement  will  be  kept  confidential  unless  the 
jurt  orders  otherwise.     All  questions  on  both  sides  of  this 
form  must  be  answered  in  full  or  the  word  "none"  inserted . 

Person  completing 
financial  statement 

Age 

Soc . Sec .No . 

Address 

Phone  No . 

Marital  status 

No.  of  dependent  children 

Ages 

Employer 

Employer  address 

Position  held 

Work 

Phone  No. 

If  unemployed:     How  long 

Why 

Previous  employer  Position 

Physical  or  mental  disability 

HOUSEHOLD  INCOME 

Your  gross  pay:     $  /wk 

$                /last  year 

YOURSELF 

OTHER 
HOUSEHOLD 
MEMBERS 

$ 

/wk 

$ 

/wk 

Social  security,  pension,  retirement  fund  income 

$ 

/wk 

$ 

/wk 

Unemployment,  disability,  workers  compensation  income  . 

$ 

/wk 

$ 

/wk 

^Public  assistance   (welfare,  AFDC,  SSI,  veterans  benefits) 

$ 

/wk 

$ 

/wk 

$ 

/wk 

$ 

/wk 

All  other  sources  of  income   (explain  on  back)  .... 

$ 

/wk 

$ 

/wk 

TOTAL  INCOME 

$ 

/wk 

$ 

/wk 

HOUSEHOLD  EXPENSES   (do  not  duplicate  any  expenses) 

ALL 
HOUSEHOLD 
MEMBERS 

No.  in  household:                adults  children 

PAID  BY  YOU 

Mortgage,  homeowners  insurance 

$ 

/wk 

$ 

/wk 

$ 

/wk 

$ 

/wk 

$ 

/wk 

Amount  of  above  paid  by  you 

$ 

/wk 

$ 

/wk 

$ 

/wk 

$ 

/wk 

Child  support  or  alimony  paid 

$ 

/wk 

^ Debts:                 Total  Debt 

To  whom  owed 

Weekly  payment 

$ 

/wk 

$ 

/wk 

TOTAL  EXPENSES 

$ 

/wk 

YOUR  ASSETS 


Fair 
Market 

Value 


Outstanding 
Mortgage/ Balance 
Owed 


Own  Home   $   $ 

Other  real  estate  (specify  below)    $   $ 

Autos:   Year  S  make:    .      .      .  $   $ 

Year  &  make:    .     .     .  $   $_ 

Cash  &  bank  accounts   $  

Stocks,  bonds  &  certificates  of  deposit    $  

Pension  fund,  profit  sharing,  deferred  compensation  .     .  $  

Cash  value  of  insurance  policies    $  

Other  personal  property  (specify  below)    $  

PAYMENT  SCHEDULE  REQUESTED  BY  YOU: 

Initial  payment  of  $  ,   to  be  paid  by   ( date)  

followed  by  payments  of  $   every   


COMMENTS  &  ELABORATIONS  OF  OTHER  ANSWERS 


I  certify  under  the  pains  and  penalties  of  perjury  that  my  income,  expenses  and  assets  as  (I 
stated  above  are  true  to  the  best  of  my  knowledge.     I  have  carefully  read  both  sides  of 
this  financial  statement  and  I  certify  that  the  information  is  true  and  complete. 


Date   Signature 


Appendix  K 
SAMPLE  CLAIM  OF  APPEAL 


ft 


DOCKET  NO 

TRIAL  COURT  OF  MASSACHUSETTS 

CLAIM  OF  APPEAL 

SMALL  CLAIMS  SESSION 

PLAINTIFF'S  NAME,  ADDRESS  AND  ZIP  CODE 

District  Court  Division 

r 

1 

• 

Defendant's  Telephone  Number 

| 

vs.  — 

I 

 1 

DEFENDANT'S  NAME.  ADDRESS  ANDZIPCODE 

PLAINTIFF'S  ATTORNEY 

r 

"1 

UbrtNUANI  aAl  lUMNti 

i 

L_ 

1 

 1 

The  defendant  claims  a  trial  by  jury 

of  this  small  claim  in 

the  Superior  Court  Department,  pursuant  to  General  Laws  chapter  218, 

section  21. 

The  defendant  states  upon  oath  that  jury  trial  is  intended  in 

good  faith  and  that  there  are  questions  of  law  and  fact  requiring 

jury  trial,  specifically 

% 

This  is  signed  under  the  pains  and  penalties  of  perjury. 


Date:    Defendant's  Signature: 


INSTRUCTIONS  TO  DEFENDANT  WHO  WISHES  TO  APPEAL 

1.  Massachusetts  General  Laws  chapter  218,  section  23   (which  is  reproduced  on  the  back  of  this  form)   governs  the  appeal  of  a  small  claim 
for  jury  trial   in  the  Superior  Court  of  the  county  where  the  small  claim  was  originally  tried. 

2.  To  claim  an  appeal,  you  must  file  this  form  within  10.  days  of  receiving  the  "Notice  of  Judgment"  form.     Saturdays,  Sundays  and  legal 
holidays  are  included  in  counting  the  10  day  petiod,  but  if  the  tenth  day  falls  on  a  Saturday,  Sunday  or  legal  holiday,  you  may  file  your  claim 
of  appeal  on  the  following  business  day.     File  this  form  in  the  Clerk-Magisti ate 's  office  of  the  District  Court  where  the  small  claim  was  tried. 
Along  with  this  form,  you  must  pay  the  Superior  Court  filing  fee  by  a  check  or  money  order  for  $5.00  payable  to  "Clerk  of  Courts."     Under  most 
circumstances  you  must  also  post  a  bend  in  order  to  appeal.     See  the  back  of  this  form  for  those  situations  when  a  bond  is  not  required. 

3.  Within  10  days  of  claiming  your  appeal,  you  must  file  with  the  Clerk  of  Courts'  office  in  the  Superior  Court  a  written  demand  for  jury 
trial,  or  you  may  be  considered  to  have  waived  your  right  to  trial  by  jury.     You  may  obtain  and  use  Superior  Court  form  Civ.  P.   13  ("Demand 

for  Jury  Trial")   for  this  purpose.     You  must  also  complete  and  file  with  the  Clerk  of  Courts  in  the  Superior  Court  a  copy  of  Superior  Court 
form  MTC  002   ("Civil  Action  Cover  Sheet") . 

4.  ine  Superior  Court  Judge  may  permit  your  appeal  to  be  tried  on  the  basis  of  the  "Statement  of  Small  Claim  and  Notice  of  Trial"  which 

the  plaintiff  filed  to  begin  this  small  claim,  or  the  Superior  Court  Judge  may  require  a  formal  "Complaint"  by  the  plaintiff  and  a  formal  "Answer" 
by  you   (these  documents  are  called  "pleadings"). 

^  5.     You  are  entitled  to  jury  trial  only  for  disputed  questions  of  fact.     If  the  basic  facts  underlying  this  claim  are  not  disputed,  the 

Superior  Court  Judge  may  decide  your  appeal  without  a  jury,  by  a  procedure  known  as  "summary  judgment,"  in  which  the  Judge  applies  the  law  to 
undisputed  facts. 

6.  The  District  Court  Judge's  findings  in  favor  of  the  plaintiff  will  be  "prima  facie"  evidence  in  the  Superior  Court.     This  means  that 
the  plaintiff  will  also  prevail  in  Superior  Court  unless  evidence  is  offered  which  warrants  a  finding  for  the  defendant. 

7.  A  jury  trial  in  Superior  Court  requires  mastery  of  many  detailed  rules  of  procedure  and  evidence.     Parties  who  are  not  represented 

by  counsel  are  required  to  adhere  to  the  same  rules  as  those  who  are.  If  you  have  decided  to  pursue  an  appeal,  you  may  wish  to  consider  obtaining 
an  attorney  to  assist  you. 


General  Laws  chapter  218,  section  23 
(as  amended  by  St.  1977,  c.  979) 


A  plaintiff  beginning  a  cause  under  the  [small  claims]  procedure  shall  be 
deemed  to  have  waived  a  trial  by  jury  and  any  right  of  appeal  to  the  superior 
court;  but  if  said  cause  shall  be  appealed  to  the  superior  court  by  the 
defendant  as  hereinafter  provided,  the  plaintiff  shall  have  the  same  right  to 
claim  a  trial  by  jury  as  if  the  cause  had  been  begun  in  the  superior  court. 
The  defendant  may,  within  ten  days  after  receipt  of  the  court's  finding,  file 
in  the  court  where  the  cause  was  determined  a  claim  of  trial  by  jury,  and  his 
affidavit  that  there  are  questions  of  law  and  fact  in  the  cause  requiring  a 
trial  by  jury,  with  specifications  thereof,  and  that  such  trial  is  intended 
in  good  faith.  The  defendant's  claim  of  trial  by  jury  shall  be  accompanied 
by  five  dollars  for  the  entry  of  the  cause  in  the  superior  court  and  a  bond 
in  the  penal  sum  of  one  hundred  dollars,  with  such  surety  or  sureties  as  may 
be  approved  by  the  plaintiff  or  the  clerk  or  an  assistant  clerk  of  the 
district  court,  payable  to  the  other  party  or  parties  to  the  cause, 
conditioned  to  satisfy  any  judgment  of  costs  which  may  be  entered  against  him 
in  the  superior  court  in  said  cause  within  thirty  days  after  the  entry 
thereof;  provided,  that  in  any  action  brought  by  a  tenant  of  residential 
premises  pursuant  to  the  provisions  of  section  fifteen  B  of  chapter  one 
hundred  and  eighty-six,  bond  shall  be  given  in  an  amount  equal  to  three  times 
the  amount  of  the  security  deposit  or  balance  thereof  to  which  the  tenant  is 
entitled,  plus  interest  at  the  rate  of  five  per  cent  from  the  date  when  such 
payment  became  due,  together  with  court  costs  and  an  amount  equal  to  a 
reasonable  attorney's  fee  for  service  which  had  been  performed  by  an 
attorney,  if  any,  or  which  may  be  expected  to  be  performed  by  an  attorney 
during  the  pendency  of  the  appeal. 

The  clerk  shall  forthwith  transmit  such  original  papers  or  attested 
copies  thereof  as  the  rules  for  the  procedure  may  provide,  and  the  superior 
court  may  try  the  case  as  transmitted  or  may  require  pleadings  pursuant  to 
the  Massachusetts  Rules  of  Civil  Procedure,  but  the  cause  may  be  marked  for 
trial  on  the  list  of  causes  advanced  for  speedy  trial  by  jury.  A  finding  for 
the  plaintiff  in  the  district  court  shall  be  prima  facie  evidence  for  the 
plaintiff  in  the  superior  court  trial.  At  such  trial  the  plaintiff  may,  but 
need  not,  introduce  evidence. 

No  bond  shall  be  required  of  a  county,  city,  town  or  other  municipal 
corporation,  or  of  a  board,  officer  or  employee  thereof  represented  by  the 
city  solicitor,  town  counsel  or  other  officer  having  similar  duties,  or  of  a 
political  subdivision,  or  of  a  party  who  has  given  bond  according  to  law  to 
dissolve  an  attachment  or  of  a  defendant  in  an  action  of  tort  arising  out  of 
the  ownership,  operation,  maintenance,  control  or  use  of  a  motor  vehicle  or 
trailer  as  defined  in  section  one  of  chapter  ninety  if  the  payment  of  any 
judgment  for  costs  which  may  be  entered  against  him  is  secured,  in  whole  or 
in  part,  by  a  motor  vehicle  liability  bond  or  policy  or  a  deposit  as  provided 
in  section  thirty-four  D  of  chapter  ninety. 

The  court  shall  waive  the  requirement  of  a  bond  in  the  amount  of  one 
hundred  dollars  if  it  is  satisfied  that  the  defendant  has  insufficient  funds 
available  to  him  to  furnish  the  necessary  bond  and  that  the  defendant's 
appeal  is  not  frivolous. 


Appendix  L 


SELECTED  LOCAL  CONSUMER  GROUPS 
OFFERING  SMALL  CLAIMS  ADVICE 


<4 


SELECTED  LOCAL  CONSUMER  GROUPS  OFFERING  SMALL  CLAIMS  ADVICE 


The  following  local  consumer  groups  work  in  conjunction  with 
the  Public  Protection  Bureau  of  the  Department  of  the  Attorney 
Genera  1 . 

They  will  advise  consumer  plaintiffs  who  reside  in  the 
municipalities  listed,  or  who  have  complaints  about  businesses 
located  in  the  municipalities  listed,  and  provide  them  with 
assistance  in  bringing  small  claims. 


AGAWAM 

Agawam  Consumer  Advisory  Committee 
Department  of  Weights  and  Measures 
36  Main  Street 
Agawam,   MA  01001 
(413)    786-0400  x232 
Municipalities:  AGAWAM 


BOSTON 

Mayor's  Office  of  Consumer  Affairs  and  Licensing 
City  Hall 
Room  703 

Boston,   MA  02111 
725-3320 

Municipalities:  ALLSTON,  BRIGHTON,  BOSTON,  CHARLESTOWN, 
DORCHESTER,  EAST  BOSTON,  HYDE  PARK,  JAMAICA  PLAIN,  MATTAPAN , 
ROSLINDALE,    ROXBURY,    SOUTH  BOSTON,    WEST  ROXBURY. 


BROCKTON 

Brockton  Consumer  Advisory  Commission 

City  Hall 

45  School  Street 

Brockton,   MA  02401 

580-1100  xl47 

Municipalities:  BROCKTON 


CAMBRIDGE 

Cambridge  Consumers  Council 
57  Inman  Street 
Cambridge,  MA 
498-9023 

Municipalities:  CAMBRIDGE 


CHESTNUT  HILL 


For  addresses  with  a  02132  zip  code  or  having  a  telephone 

exchange  beginning  with  323,   325,   327  or  469,   see  BOSTON. 

For  addresses  with  a  02167  zip  code  or  having  a  telephone 

exchange  beginning  with  243,   244,   332,   527,   964  or  969,   see  NEWTON 


DUXBURY 

Consumer  Advisors 
Duxbury  Town  Hall 
Duxbury,  MA  02322 
585-2542 

Municipalities:      DUXBURY,    HANOVER,    KINGSTON,    MARSHF IELD ,  PEMBROKE 


FALL  RIVER 

Consumer  Service  Office 
102  County  Street 
Fall  River,   MA  02722 
679-8111 

Municipalities:  ASSONET,  BERKLEY,  DIGHTON,  FALL  RIVER, 
FREETOWN, LAKEVILLE,  REHOBOTH ,  SEEKONK ,  SOMERSET,  SWANSEA, 
WESTPORT 


GREENFIELD 

Consumer  Protection  Division 
Public  Protection  Bureau 

District  Attorney  for  the  Northwestern  District 
55  Federal  Street 
Greenfield,   MA  01301 
(413)  774-5102 

Municipalities:         ASHFIELD,         ATHOL,  BERNARDSTON, 
CHARLEMONT,    COLRAIN,    CONWAY,    DEERF IELD ,    ERVING,  GILL, 
HAWLEY,     HEATH,     LEVERETT,     LEYDEN,     MONROE,  MONTAGUE, 
NORTHFIELD,      ORANGE,      ROWE ,      SHELBURNE ,  SHUTESBURY, 
WARWICK,    WENDELL,  WHATELEY 


BUCKLAND, 
GREENFIELD, 
NEW  SALEM, 
SUNDERLAND, 


HAVERHILL 

Community  Action,  Inc. 
25  Locust  Street 
Haverhill,   MA  01830 
373-1971 

Municipalities:  AMESBURY,  BOXFORD,  GEORGETOWN,  GROVELAND, 
HAVERHILL,  MERRIMAC,  NEWBURY,  NEWBURYPORT,  ROWLEY,  SALISBURY, 
WEST  NEWBURY 


V 


•J 


HYANNIS 

Consumer  Assistance  Council,  Inc. 

P.O.   Box  546 

230  South  Street 

Hyannis,   MA  02601 

771-0700 

(also:  Town  Hall,  Orleans,  on  Mon. ,  Wed.  &  Fri.  a.m.) 
Municipalities:  BARNSTABLE,  BOURNE,  BREWSTER,  CENTERVILLE, 
CHATHAM,  CHILMARK,  COTUIT,  DENNIS,  DENNI SPORT ,  EASTHAM , 
EDGARTOWN,  FALMOUTH,  GAY  HEAD,  HARWICH,  HYANNIS,  MASHPEE , 
NANTUCKET,  OAK  BLUFFS,  ORLEANS,  OSTERVILLE,  PROVINCETOWN , 
SANDWICH,  TISBURY,  TRURO,  WAREHAM,  WELLFLEET ,  WEST  BARNSTABLE, 
WEST  TISBURY,  YARMOUTH 


LAWRENCE 

Greater  Lawrence  Community  Action  Council,  Inc. 
350  Essex  Street 
Lawrence,   MA  01840 
686-4440 

Municipalities:      ANDOVER,   LAWRENCE,    METHUEN,   NORTH  ANDOVER 


LOWELL 

Community  Teamwork,  Inc. 
Consumer  Protection  Program 
167  Dutton  Street 
Lowell,   MA  01852 
459-6161 

Municipalities:  BILLERICA,  CHELMSFORD,  DRACUT,  DUNSTABLE,  LOWELL, 
TEWKSBURY,    TYNGSBORO,  WESTFORD 


MEDFORD 

Medford  Consumers'  Council 
City  Hall 
Medford,   MA  02155 
396-5500  x479 

Municipalities:      EVERETT,   MALDEN ,  MEDFORD 


NATICK 

South  Middlesex  Consumer  Protection  Office 
c/o  West  Suburban  Branch  of  the  Boston  YMCA 
231  Bacon  Street 
Natick,   MA  01760 
655-4533,  4537 

Municipalities:  ACTON,  ASHLAND,  BEDFORD,  BOXBOROUGH,  CARLISLE, 
CONCORD,  DEDHAM,  DOVER,  FRAMINGHAM,  HOLLISTON,  HOPKINTON,  HUDSON, 
LINCOLN,  LEXINGTON,  LITTLETON,  MARLBORO,  MAYNARD,  MEDFIELD, 
MEDWAY,  MILFORD,  MILLIS,  NATICK,  NEEDHAM ,  NORWOOD,  SHERBORN, 
SOUTHBORO,  STOW,  SUDBURY,  WALTHAM,  WAYLAND ,  WELLESLEY,  WESTON, 
WESTWOOD 


NEW  BEDFORD 

MASS .  PIRG 

Consumer  Action  Center 
1213  Purchase  Street 
New  Bedford,   MA  02741 
994-8662 

Municipalities:  ACUSHNET,  DARTMOUTH,  FAIRHAVEN,  MARION, 
MATTAPOISETT ,    MIDDLEBORO,    NEW  BEDFORD,    ROCHESTER,  WESTPORT 


NEWTON/ BROOKLINE 

Newton-Brookline  Office  of  Consumer  Affairs 

Newton  City  Hall 

1000  Commonwealth  Avenue 

Newton,   MA  02159 

552-7205 

Municipalities:     BROOKLINE,  NEWTON 


NORTHAMPTON 

Consumer  Protection  Division 
Public  Protection  Bureau 

District  Attorney  for  the  Northwestern  District 
Court  House 
Northampton,   MA  01060 
(413)  584-1597 

Municipalities:  AMHERST,  BELCHERTOWN,  CHESTERFIELD,  CUMMINGTON, 
EASTHAMPTON,  GOSHEN,  GRANBY ,  HADLEY,  HATFIELD,  HUNTINGTON, 
MIDDLEFIELD,  NORTHAMPTON,  PELHAM,  PLAINFIELD,  SOUTH  HADLEY, 
SOUTHAMPTON,    WARE,   WESTHAMPTON,    WILLIAMSBURG,  WORTHINGTON 


PEABODY 

North  Shore  Community  Action  Program,  Inc. 
98  Main  Street 
Peabody,   MA  01960 
531-0767 

Municipalities:  BEVERLY,  DANVERS ,  ESSEX,  GLOUCESTER,  HAMILTON, 
IPSWICH,  MANCHESTER,  MIDDLETON,  PEABODY,  ROCKPORT,  SALEM, 
TOPSFIELD,  WENHAM 


PITTSFIELD 

Berkshire  County  Consumer  Advocates,  Inc. 
74  North  Street 
Pittsfield,   MA  01201 
(413)  443-9128 

Municipalities:  ADAMS,  ALFORD,  BECKET,  CHESHIRE,  CLARKSBURG, 
DALTON,  EGREMONT,  FLORIDA,  GREAT  BARRINGTON,  HANCOCK,  HINSDALE, 
LANESBOROUGH,  LEE,  LENOX,  MONTEREY,  MOUNT  WASHINGTON,  NEW 
ASHFORD,  NEW  MARLBOROUGH,  NORTH  ADAMS,  OTIS,  PERU,  PITTSFIELD, 
RICHMOND,  SANDISFIELD,  SAVOY,  SHEFFIELD,  STOCKBRI DGE ,  TYRINGHAM, 
WASHINGTON,    WEST   STOCKBRI DGE ,    WILLI AMSTOWN ,  WINDSOR 


QUINCY 

Consumer  Protection  of  Quincy 

J.F.K.  Building 

1120  Hancock  Street 

Quincy,   MA  02169 

773-1380 

Municipalities:  QUINCY 


REVERE 

Consumer  Affairs 
Revere  City  Hall 
281  Broadway 
Revere,  MA  02151 
284-3600  xl87 
Municipa 1 i ties : 


Office 


EVERETT, 
BILLERICA, 


BILLERICA,  CHELSEA, 
MARBLEHEAD,     MELROSE,     NAHANT ,  NORTH 

REVERE,  SAUGUS,  STONEHAM,  SWAMPSCOTT,  WAKEFIELD, 
WINCEHSTER,    WINTHROP,  WOBURN 


LYNN,  LYNNFIELD, 
NORTH  READING, 
WILMINGTON, 


SOMERVILLE 

Somerville  Multi-Service  Center 
One  Summer  Street 
Somerville,   MA  02143 
776-5931 

Municipalities:  SOMERVILLE 


SPRINGFIELD 

Consumer  Action  Center 
17  Wilbraham  Road 
Springfield,   MA  01109 
(413)  737-4376 

Municipalities:  BLANFORD,  BRIMFIELD,  CHESTER,  CHICOPEE,  EAST 
LONGMEADOW,  GRANVILLE,  HAMPDEN,  HOLLAND,  HOLYOKE ,  LONGMEADOW, 
LUDLOW,  MONSON,  PALMER,  RUSSELL,  SOUTHWICK,  SPRINGFIELD,  TOLLAND, 
WALES,    WESTFIELD,  WILBRAHAM 


TAUNTON 

MASS.  PIRG 

Consumer  Action  Center 

4  Cohannet  Street  -  3d  floor 

Taunton,   MA  02780 

822-4490 

Municipalities:  BRIDGEWATER, 
EAST  TAUNTON,  MIDDLEBORO, 
BRIDGEWATER 


DIGHTON,  EAST  BRIDGEWATER,  EASTON, 
NORTON,       RAYNHAM,       TAUNTON,  WEST 


WORCESTER 

Worcester  County  Consumer  Rights  Project 
332  Main  Street  -  Suite  320 
Worcester,   MA  01608-1565 
(617)  752-3410 
(800)  652-1003 

Municipalities:  ASHBY ,  ASHBURNHAM,  ATHOL,  AUBURN ,  AYER,  BARRE , 
BERLIN ,  BLACKSTONE,  BOLTON,  BOYLSTON ,  BROOKF IELD ,  CHARLTON, 
CLINTON,  DOUGLAS,  DUDLEY,  EAST  BROOKFIELD,  FITCHBURG,  GARDNER, 
GRAFTON,  GROTON,  HARDWICK,  HARVARD,  HOLDEN ,  HOPEDALE , 
HUBBARDSTON,  LANCASTER,  LEICESTER,  LEOMINSTER,  LUNENBERG, 
MARLBORO,  MENDON ,  MILFORD,  MILLBURY,  MILLVILLE,  NEW  BRAINTREE, 
NORTHBOROUGH,  NORTH  BROOKFIELD,  OAKHAM,  ORANGE,  OXFORD,  PAXTON, 
PEPPERELL,  PETERSHAM,  PHILLIPSTON,  PRINCETON,  ROYALSTON,  RUTLAND, 
SHIRLEY,  SHREWSBURY,  SOUTHBIRDGE,  SOUTHBORO,  SPENCER,  STERLING, 
STOW,  STURBRIDGE,  SUTTON,  TEMPLETON ,  TOWNSEND,  UPTON,  UXBRIDGE, 
WARREN,  WEBSTER,  WEST  BOYLSTON,  WEST  BROOKFIELD,  WESTBOROUGH, 
WESTMINSTER,    WINCHENDON,  WORCESTER 


1)  • 
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